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CURRENT TOPICS 





An important constitutional question has 
just been decided by the United States Su- 
preme Court, arising in two phases, in two 
different cases. In Ames v. Kansas, a writ of 
quo warranto had been sued out by the State 
of Kansas, and as the court holds, a case was 
presented arising under the laws of the United 
States and therefore removable under the act 
of 1875 to the federal court. The State 
claimed that quo warranto was not a remedy 
of a civil nature, that the eleventh amendment 
exempting States from suit, protected it from 
removal of its cause, and lastly, that the 
clause in the Constitution providing that in 
all cases affecting ambassadors, other public 
ministers and consuls, and those in which a 
State shall be a party, the Supreme Court 
shall have original jurisdiction, forbade the 
circuit court to assume jurisdiction. After dis- 
posing of the first two objections in favor of 
Ames, the court (per Waite, C. J.), pro- 
ceeded to consider the last. The contention 
in this case, as well as in the other, Bors v. 
Preston, was that by the provision just 


quoted, the Supreme Court had exclusive,’ 


original jurisdiction of all suits within its 
terms, and that Congress had no authority to 
extend the jurisdiction of the inferior courts 
to them. The Chief Justice, in his opinion, 
says that ‘‘the evident purpose was to open 
and keep open the highest court of the nation 
for the determination, in the first instance, 
of suits involving a State or a diplomatic or 
commercial representative of a foreign gov- 
ernment. So much was due to the rank and 
dignity of those for whom the provision was 
made; but to compel a State to resort to this 
one tribunal for the redress of all its griev- 
ances, or to deprive an ambassador, public 
minister, or consul of the privilege of suing 
in any court he chose having jurisdiction of 
the parties and the subject matter of his ac- 
tion, would be, in many cases, to convert 
what was intended as a favor into a burden.’’ 
The case of Ravara, 2 Dall. is cited by the 
court in support of its conclusion that the 
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Constitution did not give the Supreme Court 
exclusive jurisdiction. The position of the 
court, (and in this they are sustained by 
Taney, C. J., in Gittings v. Crawford, 
Taney’s Dec. 1 and Nelson, J., in St. Luke’s 
Hospital v. Barclay, 3 Blatch. 265, and 
Graham v. Stucken, 4 Blatch. 50,) is that 
where a grant is made to a certain court of 
jurisdiction over a certain subject, the grant 
does not of jtself imply that the jurisdiction 
is to be exclusive. All the judges concurred, 
but in Bors v. Preston, which was a suit 
brought against a consul of a foreign nation, 
Judges Gray and Miller concurred in re- 
versing the judgment on the ground that 
the record did ‘‘not show that the de- 
fendant was an alien or citizen of a different 
State’? from the plaintiff; but declined to 
‘express any opinion upon the question 
whether, if the record had shown that state of 
facts, as well as that the defendant was a 
consul, the circuit court would have had jur- 
isdiction.’’ These decisions coming from the 
tribunal in whose care the Federal Constitu- 
tion is placed, may be taken to have settled 
for all time the mooted question as to the na- 
ture of the original jurisdiction of the court 
which rendered them. ; 








BREACH OF PROMISE. 

The Action.—It was doubted in this coun- 
try at an early day whether the action should 
be recognized at all, but this donbt was soon 
removed. ‘We can conceive,’’ said Parker, 
C. J., on one occasion, ‘‘of no more suitable 
ground of application to the tribunals of jus- 
tice than that of a violated promise to enter 
into a contract on the faithful per- 
formance of which the interests of all 
civilized countries so essentially de- 
pend.””+ The action is one for debt 
within a constitutional inhibition against im- 
prisonment for debt.2 ‘‘It is common to 
either sex.’’* It does not survive unless 
some loss to the estate of the deceased is 
incurred. But the mere fact that the 


1 Wightman v. Coates, 15 Mass. 1, citing Hutton v. 
Mansely, 3 Salk. 16. 

2 Perry v. Orr, 35 N.J. L. 295. 

8 Kelly v. Renfro, 9 Ala. 328. 

4 Smith v. Sherman, 4 Cush. 408. 
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woman has borne a bastard child which 
she had supported was not such a ‘loss 
to her estate. It rather increased the dam- 
ages to her character.® 

The Promise.—‘‘The contract of mar- 
riage is so delicate in its nature as to 
render impracticable any attempt to gov- 
ern it by the same arbitrary rules which 
obtain with regard to other agreements.’’ ® 
To prove the contract, an express prom- 
ise need not be shown. A mutual en- 
gagement may be inferred from constant and 
devoted attentions gladly welcomed, from re- 
ciprocal affection and the interchange of let- 
ters expressive of earnest love.? It may be 
inferred from letters addressed to her with 
tender epithets,® from habits and expressions.9 
It may, as was once said, be shown by the 
unequivocal conduct of the parties, and by a 
general, yet definite and reciprocal under- 
standing between them, their friends and re- 
lations. And when the defendant’s promise 
to marry is once shown, it may then be 
proved that plaintiff demeaned herself as if 
she concurred in and approved of his promise 
and thus establish the promise on her part.1° 
According to a New Hampshire case, con- 
tinued correspondence between an unmarried 
man and an unmarried lady of suitable age, 
not his relative, will warrant a jury in find- 
ing a promise to marry. That may have been 
a just conclusion for a Puritanic court in the 
virtuous old days of 1846, but in these days 
of indiscriminate correspondence, its applica- 
tion to modern ideas may be well ques- 
tioned.14 

Mere attentions, though exclusive, long 
continued, and manifesting an apparently 
serious and settled attachment, are not suffi- 
cient 1o establish a mutual promise.12 Nor 

5 Hovey v. Taylor, 55 Me. 142. 

6 Per Goldthwaite, J., in Kelly v. Renfro, 9 Ala. 
328. 

7 Rockafellow v. Newcomb, 57 Ill. 186; Blackburn v. 
Mann, 85 Ill. 222; Hotchkiss v. Hodge, 38 Barb. 117; 
Homan v. Earle, 53 N. Y. 267; Southard v. Rexford, 
6 Cow. 204; Wells v. Padgett, 8 Barb. 328. See Rich- 
mond v. Roberts, 98 Ill, 472. 

8 Tefft v. Marsh, 1 W. Va. 38. 

9 Coil v. Wallace, 24 N. J. L. 291. 

10 Thurston v. Cavereor, 8 Iowa, 155; Royal v. 
Smith, 40 Iowa, 615; Burnham v. Curnwell, 16 B, 
Monroe, 284; Wightman v. Coates, 15 Mass. 1; Hon- 
eyman v. Campbell, 5 Shaw & Weston, 144; 2 Dow & 
Clark, 282. 

11 Hoitt v. Moulton, 21 N. H. 586. 

12 Walensy v. Robinson, 63 Ill. 41: Munson v. Hast- 


ings, 12 Vt. 546; Whitcomb v. Wolcott, 21 Vt. 368; 
Burnham v. Cornwell, 16 B. Mon. 284, 





are the ordinary politeness and civility which 
a gentleman extends to a lady to be consid- 
ered as furnishing any proof of such a prom- 
ise; there must be proof of conduct which is 
unusual with persons between whom no such 
relation exists.1* Consent to intercourse and 
purchase of furniture are not sufficient. 
But his declarations that he would make a 
good home for plaintiff may be shown among 
other things to establish the promise. 

There must be mutual promises.1° The 
plaintiff's promise may be inferred from her 
making no objection at the time of the offer, 
and her afterwards receiving visits from de- 
fendant as a suitor,” or from her having ap- 
peared to be sincerely attached to defendant,?® 
or from her having procured her wedding out- 
fit and cake,!9 or from her encouragement of 
his attentions,”° or from her declarations long 
before the suit was brought,?1 or from her 
conduct and apparent distress on hearing of 
the defendant’s marriage to another, as well 
as her declarations to‘members of her family 
while she was receiving his visits and before 
the estrangement.22 But evidence of her 
preparations for the consummation of the 
contract, in the absence of defendant, is in- 
admissible to prove plaintiff’s assent.2* 

A promise to marry merely means a prom- 
ise to marry within a reasonable time ; ** and 
after a resonable time elapses, the statute of 
limitations begins to run. In determining 
what is a reasonable time their age, pecuniary 
ability and their circumstances in general, are 
to be considered.2* The Kansas Supreme 
Court once intimated that a year was probably 
the longest period that they would be allowed 


13 Perkins v. Hersey, 1 R. I. 493. 

14 Weaver v. Zachert, 2 Pa. St. 80. 

15 Button v. McCauley, 1 Abb. Dec. 282. 

16 Standiford v. Gentry, 32 Mo. 477; Ellis v. @uggen- 
heim, 20 Pa. St. 287. 

17 Daniels v. Bowles, 2 C. & P. 553. 

18 Sprague v. Craig, 51 Ill. 288. 

19 Wilcox v. Green, 23 Barb. 639. 

20 Leckey v. Bloser, 24 Pa. St. 401. 

21 Peppinger v. Lowe, 6N. J. L. 384. 

22 King v. Hersey, 2 Ind. 402. But compare Cates v. 
McKinney, 48 Ind. 562. 

2% Russell v. Cowles, 15 Gray, 582, disapproving 
Peppinger v. Lowe, 1 Halst. 884; Moritz v. Melhow, 
18 Pa. St. 881; Wetmore v. Mell, 1 Ohio St. 26. 

24 Blackburn v. Mann, 85 Ill. 622; Clark v. Pendle- 
ton, 20 Conn. 495; Nichols v. Weaver, 7 Kan. 373; 
Puttie v. Deboss, 1 Starkie, 82. 

25 Wichols v. Weaver, 7 Kan. 378. 

26 Wagenseller v. Simmers, 97 Pa. St. 465; Steven- 
son Vv. Pettis, 12 Phila. 468. 
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to keep each other in suspense.?”_ Bnt where 
there is no day agreed upon, there can be no 
default until an offer is made to fix the time 
and place for the consummation of the en- 
gagement.78 

The contract is not within that section of 
the statute of frauds, voiding all verbal con- 
tracts made in consideration of marriage ; 2° 
but comes within the purview of the section re- 
garding contragts not to be performed within a 
year.©° But if the contract may be performed 
within three years and, consequently, within 
one year, itis good. The contract to be within 
the statute must be postponed as to its per- 
formance more than one year.*? 

It is not necessary for plaintiff to prove de- 
fendant’s majority at the time of the prom- 
ise,3? as a minor may make it as well as other 
contracts, without his parent’s or guardian’s 
consent,®? and it is as voidable as other con- 
tracts.*4 

A promise to marry the plaintiff, if he ever 
married any one, is according to Cowen, J., 
of New York, void, as one made in restraint 
of marriage. The facts of the case, he con- 
tended, showed no present intention to marry ; 
but that should he ever repent of his resolu- 
tion to remain in bachelorhood, his promise 
to make the plaintiff happy, precluded the 
formation of the marriage relation with any 
one buther. This consequently tied him to 
her, although he then had no intention to 
marry at all. We think equally with the 
learned judge that the contract was void, 
but for other reasons. Every contract must 
be mutual, and the obligation, therefore 
equally strong as to both parties. The wo- 
man must have made a promise at the same 
time to bide her time, awaiting the abandon- 


27 Nichols v. Weaver, 7 Kan. 373. 

23 Fible v. Coplinger, 13 B. Mon. 464. 

29 Clark v. Pendleton, 20 Conn. 495, citing Cocke v. 
Baker, Bul. N. P. 280; 8. C., 1 Strange 34; Peter v. 
Compton, Skin. 353; Fenton v. Emblers, 3 Burr. 1278; 
Moore v. Fox, 10 Johns. R. 244; Peters v. Westbor- 
ough, 19 Pick. 364; Wells v. Horton, 4 Bing. 40; Lin- 
scott v. McIntire, 3 Shep. 201. , 

30 Paris v. Strong, 51 Ind. 339; Short v. Stutts, 58 
Ind. 29; Nichols v. Weaver, 7 Kan. 661; Derby v. 
Phelps, 2 N. H. 515; Withers v. Richardson, 5 Mon. 
94 


31 Paris v. Strong, 51 Ind. 339; Wiggins v. Keizer, 6 
Ind. 252; Lawrence v. McAllister, 56 Me. 187; Lin- 
scott v. McIntire, 15 Me. 200. 

32 Simmons v. Simmons; 8 Mich. 318. 

83 Beelman v. RouscL, 26 Pa. St. 509. 

34 Frost v. Vought, 37 Mich. 66; Warwick v. Cooper, 
6 Sneed (Tenn.) 659. 





ment of his resolution or there was a lack of 
mutuality, and if she made such a promise, 
then she made substantially a promise to 
never marry any one but him, and it was 
uncertain whether she would ever embrace 
the exception. Such a restraint upon the 
marriage relation can not be tolerated.*° 

A promise made in consideration that the 
plaintiff should surrender her person to him, 
which she did ;** or that she should continue 
the relation of mistress which she had held 
previous to the promise is void as ‘‘immoral, 
illegal and against public policy.’’*’ Sois an 
agreement of a married man to marry when he 
obtains a divorce from his present wife void,as 
against public policy, an incentive to perjury, 
and as a provocation of domestic difficulties, 
which are, of course, obnoxious to the law, if 
not to the lawyer.*® 

The promise will not be enforced if the par- 
ties are by law forbidden to marry ;°° but it 
does not lie in the mouth of the defendant to 
assert that he was married at the time of the 
promise, if she was ignorant of the fact; 
and even if she continues to receive his at- 
tentions after learning of the claim another 
had upon his affections, this would only go 
in reduction of damages.*4 When so ignor- 
ant, she may also sue in tort as for deceit.* 

Breach.—Before instituting an action, a 
request for performance must be made, unless 
he has expressly renounced his promise,* or 
he has married another,#* which may be 
proved by his admissions or by circumstan- 
tial evidence. In considering what will ful- 
fill the condition of a tender by a woman, the 


35 Conrad v. Williams. 6 Hill, 444, 

3 Hanks v. Naglee, 54 Cal. 51; Steinfeldt v. Levy, 16 
Abb. Pr. N. 8. 26; Beaumont v. Reeve 8 Ad. & El. N. 
8. 483. Story on Cont. secs. 458, 490; Baldy v. Stral- 
ton, 11 Pa. St. 316; Goodall v. Thurman, 1 Head, 
209. 

37 Boigneries v. Boulon, 54 Cal. 146. But see contra 
Morton v. Fenn, 26 E. C. L. Rep. 80. See Hotchkins 
v. Hodge, 38 Barb. 117. 

38 Noice v. Brown, 38 N. J. L. 228; s.c. 391d. 133. 

39 Campbell v. Crampton, 1 Blatch. 150; Paddock v. 
Robinson, 63 IIl. 99. . 

40Stevenson v. Pettis, 34 Leg. Int. 176; s.c.4W. 
N.C. 151; Kelley v. Riley, 106 Mass. 339; Wild v. 
Harris, 7C. B. 999; Blattmacher vy. Saal, 29 Barb. 22; 
s.C. 7 Abb. Pr. 409; Millward v. Littlewood, 1 Eng. 
C. & E. 408; Stevenson v. Pettis, 12 Phila. 468. 

41 Coover v. Davenport, 1 Heisk. (Tenn.) 368. 

42 Pollock v. Sullivan, 53 Vt. 507. 

43 Kurtz v. Frank, 76 Ind. 594. 

44 King v. Hersey, 2 Ind, 402; 
& E. 358. 

45 Pettingill v. McGregor, 12 N. H. 180. 


Short v. Stone, 8 A. 
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law makes allowance for the natural modesty 
of her sex ,“° and will permit the tender to be 
made by a friend.*7 ‘‘The refusal of the de- 
fendant may be ‘inferred from his acts.’’* 

If he renounces his promise before the day 
fixed for performance, the other may bring 
her action at once.*® And where he promises 
to marry upon his father’s death, and he re- 
nounce during his lifetime, she is justified in 
bringing an immediate action.°° So, where a 
day has been fixed for the fulfillment of the 
promise, and the defendant marries another 
woman before that day, the unfortunate 
woman may bring her action at once, and 
need not wait until the day fixed. It is no 
objection that the wife may die before that 
day, «nd that he may then be in condition to 
carry out his promise. The law can not re- 
gard such possibilities; nor would public pol- 
icy sanction such recognition. *! 

Defenses.—Lord Ellenborough once laid it 
down, in a case which is more worthy of no- 
tice, on account of its being one of the very 
few cases in which a man figures as a plaintiff, 
that if it appears that the plaintiff is a man 
who conducted himself in a brutal and violent 
manner, and had threatened to use her ill,she 
had the right to say that she would not com- 
mit her happiness to such keeping. ‘‘And it 
may well be said generally that whatever mis- 
conduct in the party, who brings the action, 
unkrown to the other party, when the con- 
tract was made, or occurring subsequently 
and when made known to him, he refuses to 
fulfill the promise, tending necessarily to de- 
stroy the confidence essential to connubial 
happiness and suited to defeat the great pur- 
poses of the marriage relation, may properly 
absolve him from his obligation, and be a de- 
fence.’’®? 

So it isa perfect defence that the plaintiff 
frandulently concealed from him the fact that 
she had before the promise been begotten or 
delivered of a bastard child,®* and even if he 


knew of it, he may show itin mitigation of 


4 Cole v. Holliday, 4 Mo. App. 94. 

47 Prescott v. Schuyler, 32 Ill. 312. 

48 Kelty v. Renfro, 9 Ala. 328; Hubbard v. Bone- 
steel, 16 Barb. 361; Willard v. Stone, 7 Cowen, 22. 

49 Kurtz v. Frank, 76 Ind. 594; “Holloway v. Griffith, 
82 Iowa, 409. 

50 Frost v. Knight, L. R. 7 Excheq. 111. 

51 Sheehan v. Barry, 27 Mich. 223; Short v. Stone, 
8Q. B. 358; Frost v. Knight, L. R. 7 Exchegq. 111. 

52 Leeds v. Lock, 4 Esp. 166. 

588 Bell v. Eaton, 28 Ind. 468. 





damages.5* So it isa good defence that the 
defendant had an incurable disease, which 
rendered him unfit for the married state, al- 
though he was aware of its existence at the 
time of his promise, provided he believed, 
and had reason to believe, that it was tempor- 
ary only.5 

It is likewise a perfect defence that the 
plaintiff had a bad character of which the de- 
fendant was ignorant,®* provided he aban- 
doned her as soon as he became aware of it ;57 
but, if he promise to marry a known prosti- 
tute, he is bound to doso. Itis the duty 
of each to preserve themselves pure and 
blameless, and, if she prositutes her person to 
one other than her affianced, he is justified in 
devoting his attentions in other directions.°9 

It is no defence that plaintiff previously 
promised to marry another, nor that the de- 
fendant made his promise in bad faith ;®! nor 
that he broke his contract because he felt that 
marriage would not tend to the happiness of 
both parties ;® nor that the plaintiff has since 
the promise, excessively drank liquors. ® 

Of course, it is a defence that the plaintiff 
exonerated him from the promise before 
breach. And where the plaintiff left home to 
reside with an aunt, and there was no corres- 
pondence between the parties for two years, 
these facts were held to justify the jury in 


finding that the plaintiff had exonerated the 


defendant from his promise.** It has been 
said that if the defendant, after his renuncia- 
tion of his promise, and before her determina- 
tion to end the matter, renew the promise, 


54 Dinslow v. Van Horn, 16 Iowa, 476. 

55 Allen v. Baker, 89 N.C. 91; Hall v. Wright, 96 
Eng. C. L. Rep. 746. See Barnes v. Brown, 69 N. C. 
489; Kantzler v. Grant, 2 Brad. (IIl.) 281. 

56 Butler v. Eschleman, 18 Ill. 44; Boynton v. Eel- 
logg, 3 Mass. R. 189; Palmer v. Andrews, 7 Wend. 
143; Young v. Murphy, 3 Bing. N. C. 54. 

57 Burnett v. Simpkins, 24 Ill. 264; Showman vy. 

Wardwell, 32 Me. 275; Berry v. Bakeman, 46 Me. 164; 
Copehart v. Carradine, 4 Strobh. 42; Van Storch vy. 
Griffin, 77 Pa. St. 504; Johnson v. Smith, 3 Pitts. 
184. , 
58 Irving v. Greenwood, 1 C. & P. 350; Sprague v. 
Craig, 51 Ill. 288; Burch v. Merrick, 1 Car. & K. 463; 
Woodard v. Bellamy, 2 Root. 354; Snowman vy. Ward- 
well, 82 Me. 275; Berry v. Bakeman, 49 Me. 164, 

59 Johnson v. Smith, 3 Pitts. 184. 

60 Roper v. Clay, 18 Mo. 318. 

61 Prescott v. Gengler, 82 III. 312. 

62 Coolidge v. Neat, 129 Mass. 146. 

63 Button v. McCauley, 1 Abb. Dec. 282. But see 
even on last point 38 Barb. 413. 

64 Davis v. Bosford, 6 H. & N. 245; King v. Gillet; 7 
M. & W. 55. 
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he has a good defence ;© but the better view 
is that he can not do so,"6 and it seems to be 
no where asserted that he may renew the 
promise in court.®7 
Damages.—The jury are the sole judges of 
the measure of damages, and their verdict 
will never be disturbed, unless it plainly ap- 
pears that they have been governed by pas- 
sion or prejudice, or have acted with a reck- 
less disregard of the evidence.®* And to keep 
such litigation out of the courts as much as 
possible, exemplary damages should be 
awarded.*® ‘The damages are not to be meas- 
ured by the wealth or poverty of the defend- 
ant, though his wealth and rank muy be perti- 
- nent to the issue as showing the injury sus- 
tained by the loss of marriage.” Under no 
circumstances can that be shown other than 
in a general way.71 The jury may consider 
the pecuniary as well as the social standing of 
the defendant, as tending to show the 
condition in life which the plaintiff 
would have secured by a consummation 
of the marriage contract.”7 They may 
likewise consider the length of the engage- 
ment,7? her lack of independent means ;“* her 
affection for the defendant ;7 the injury to 
her feelings; the pecuniary advantages 
which would have resultei from the perform- 
ance as well as the pain and mortification 
occasioned by the breach of the contract ;77 
her loss of virtue and reputation, but not her 
loss of time or expenses of medical attend- 
ance ;7® her altered social condition in rela- 


65 Kelly v. Renfro, 9 Ala. 328. 

66 Southard v. Wexford, 6 Cow. 284. 

67 Holloway v. Griffith, 32 Iowa, 400. 

68 Douglass v. Gausman, 68 Lil. 70; Denslow v. Van 
Horn, 16 Iowa, 477; Royal v. Smith, 40 Iowa, 615; 
Southard v. Rexford, 6 Cow. 254; Wilken v. Johnson, 
58 Mo. 600; Goodall vy. Thurman, 1 Head, 209. 

69 Coryell v. Colbaugh,1 N. J. Law,77; Davis v. Sin- 
gle, 27 Mo. 600; Southard vy. Rexford, 6 Cow. 254; 
Fiddler v. McKinley, 21 Ili. 808; Coryell v. Colbaugh, 
Coxe Kep. 77; White v. Thomas, 12 Ohio. St. 313. 

70 Collins v. Mack, 31 Ark. 685, See Reed v. Clark, 
47 Cal. 194; Allen v. Baker, 89 N.C. 91; Wilken v. 
Johnson, 58 Mo. 600; Coryell v. Colbaugh, Coxe (N. 
J.) 77. See Bennett vy. Beam,-42 Mich. 346. 

71 Kerfoot v. Marsden, 2 F. & F. 160; Kniffen v. 
McConnell, 30 N. Y. 286. 

72 Holloway v. Griffith, 32 Lowa, 409. 

73 Vanderpool v. Richardson, S. C. Mich., Dee. 21, 
1883; 17 N. W. Rep. 936. 

74 Ibid. 

7 Harrison v. Swift, 13 Allen, 144. 

76 Collins v. Mack, #1 Ark. 685; Reed v. Clark, 47 
Cal. 194. 

77 Royal v. Smith, 40 Lowa, 615. 

78 Giese v. Schultz, 53 Wis. 462. 





tion to her home and family through his con- 
duct ;7? and her expenses in preparation for 
the marriage.®° 

Aggravation of Damages.—It has been @ 
much controverted question whether seduc- 
tion may be proved in aggravation of dam- 
ages—but the weight of authority and, it 
seems to us the weight of reason permit such 
proof ;*1 but such seduction must be alleged 
in the complaint.*? In Kentucky and Pennsyl- 
vania, it is denied that she may show seduc- 
tion because ‘‘she was particeps criminis and 
had no right to complain ina court of jus- 
tice.’’53 ‘Illicit intercourse’ says Gibson 
C. J., ‘is an act of mutual imprudence, and 
the law makes no distinction between the 
sexes as to the comparative infirmity of their 
common nature. A woman is not seduced 
against her consent, and the maxim volenti 
non fit injuria is as applicable to her as to 
a husband, whose consent to his own dishonor 
bars his action for criminal conversation.’’®* 
And in Rhode Island it is asserted that where 
a statutory remedy is given, for seduction, 
the amount of damages must be determined 
irrespective of the seduction.® 

The plaintiff may show circumstances of 
contumely and aggravation, such as declara- 
tions employed by the defendant amounting 
to actionable slander ;*° so that she announc- 
ed the engagement to her friends and invited 
them to the wedding ;*’ but matters occuring 
subsequent to the institution of the suit are 
not provable.°* Thus, the unsuccessful at- 
tempt at the trial to prove that the plaintiff 


79 Berry v. De Costa, 1 L. R.C. P. 381. 

80 Smith v. Sherman, 4 Cush. 408. 

81 Martin v. Tubbs, 12 Ill. 447; Morton v. Fenn, 26 
E. C. L. 80; Burnett v. Simpkins, 24 Ill. 264; King vy. 
Hersey, 2 Ind. 402; Whalen y. Layman, 2 Blackf. 194: 
Sherman vy. Rawson, 102 Mass. 395; Sheahan v. Barry 
2 Mich. 217; Bennett v. Beam, 42 Mich. 346; Kniffen 
v. McConnell, 30 N. Y. 285; Wells v. Padgett, 8 Barb. 
3823; Roper v. Clay, 18 Mo. 383; Green y. Spencer, 3 
Miss. Rep. 318; Hill vy. Maupin, Id. 323; Green v. 
Spencer, 3 Mo. 318; Coil v. Wallace, 24 N. J. L. 291 
Zubbs v. Van Kleck, 12 Lil. 446; Conn vy. Wilson, 2 
Tenn. 234; Goodall v. Thurman, 1 Head. 213, espec- 
ially if the contract was but a snare to entrap the 
plaintiff; Williams v. Hollingsworth, 6 Bax. 12; Giese 
v. Shultz, 53 Wis. 462; Leavitt v. Cutler, 37 Wis. 54 
Sauer v. Schulenberg, 43 Md. 288. 

82 Cates v. McKinney, 48 Ind. 562; Felger vy. Etzell 
75 Ind. 417; Leavitt y. Cutler, 37 Wis. 46. 

8 Burks v. Shain, 2 Bibb. 341. 

84 Weaver v. Bachert, 2 Pa. St. 80. 

85 Perkins v. Hersey, 1 R. I. 493. 

86 Chesley v. Chesley, 10 N. H. 327. 

87 Reed v. Clark, 47 Cal. 194. 

88 Greenleaf v. McColley, 14 N. H. 303. 
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was ‘‘using her best endeavors to induce’’ an- 
other to marry her during the time at 
which her engagement with the defendant 
was pending, will not aggravate thejdamages. 
But ‘‘when the defendant attempts to justify 
his breach of promise by stating upon the re- 
cord, asthe cause of his desertion of the 
plaintiff, that she had repeatedly had criminal 
intercourse with various persons, and fails 
entirely in proving it, this is a circumstance 
which ought to aggravate the damages.’’% 
But the interposition of the defence that the 
character of the plaintiff is unchaste, if un- 
successful, ought not, per se, to aggravate the 
damages, unless it is interposed in bad faith, 
from malice, wantonness or recklessness, and 
the failure to offer any evidence in support 
of the damaging averment tends to show bad 
faith.% 

Mitigation of Damages.—Any misconduct 
showing that the plaintiff would be an unfit 
companion in unmarried life may be shown in 
mitigation of damages ;” e. g. that she has 
since the breach been guilty of indecent 
familiarities with another ;° or that she had a 
bad character, provided he was ignorant of 
it. The injury to the character of a prosti- 
tute cannot be as serious as to that of a pure 
woman.** Sohe may prove that he was af- 
flicted with venereal disease at the time of the 
promise and therefore unfit to marry.% 

But it is incompetent for the defendant to 
prove that since the commencement of the 
action, the plaintiff has made declarations to 
the effect that she had no affection for de- 
fendant and would not think of marrying him 
but for his property ;9° on that he had with- 
drawn his affections prior to the breach ;% or 
that he had offered to marry her since the trial 


89 Simpson v. Black, 27 Wis. 206. 

90 Southard v. Rexford, 6 Cowen, 260; Kniffen v. 
McConnell, 30 N. Y. 203: Reed v. Clark, 47 Cal, 194. 

91 Powers v. Wheatley, 45 Cal. 113; Reed v. Clark, 
47 Cal. 194; Tidler v. McKinley, 21 Ill. 308; Denslow 
v. Van Horn, 16 Iowa, 477; White v. Thomas, 12 Ohio 
St. 312, Sloan v. Petrie, 15 Ill. 425; Swails v. Butcher, 
2 Carter, 184; Fiddler v. McKinley, 21 Il. 308; Leavitt 
vy. Cutler, 37 Wis. 46; Simpson v. Black, 27 Wis. 206. 

92 Button v. McCauley, 1 Abb. Dec. 283. 

9% Willard v. Stone, 7 Cow. 22. 

94 Butler v. Echlemann, 18 [Il. 44; Fiddler v. McKin- 
ley, 21 Ill. 308; Kautzler v. Grant, 2 Brad. (Ill.) 286; 
Green v. Spencer, 3 Mo. 318: Cole v. Holliday, 4 Mo. 
App. 94; see Denslow v. Van Horn, 16 Iowa, 476. 

% Sprague v. Craig, 51 Ill. 289. 

9% Miller v. Hayes, 34 Iowa, 496, citing Stiles v. Til- 
ford, 10 Wend. 339. 

9 Richmond v. Roberts, 98 11l. 473. 





commenced.% Nor can the jury consider the 
consequences to the plaintiff had she married 
the defendant, and thereby formed an un- 
happy alliance, rendered such by the want of 
that love and affection that a husband should 
bear his wife. Her previous incontinence 
cannot be set up if he assigned no reason for 
breaking his engagment at the time and raises 
this objection for the first time in court.?© 

Neither can he be permitted to set up the 
character which their joint misconduct has 
created. Nowhere have we encountered a more 
forcible argument than that made by Parker, 
J. in laying this down as law in a few words. 
‘‘A gentleman under pretence of courtship, 
pursues a lady to seduction, leaves her to 
suffer the pain and ignominy which neces- 
sarily follow, and when she appeals to the 
laws of her country for a pecuniary satisfac- 
tion even that inadequate as it is, is to be re- 
sisted or reduced, by urging her ignominy as 
a reason why she should not recover. To 
permit such a defence, would be a reproach 
upon the administration of our laws.’’ And 
as if this was not piercing enough, Sedgwick, 
J. proceeded to demolish the defendant’s 
claim with the reminder that ‘‘it is not to be 
endured that a man should seduce a female 
and ruin her character and standing in society 
and when she comes to ask compensation for 
the injury under which she is suffering, avail 
himself of her humiliation and disgrace to 
diminish her claim of damages.’’! 

St. Louis, Mo. EvisHa GREENHOOD. 


98 Bennett v. Beam, 82 Mich. 346. 

99 Piper v. Kingsbury, 48 Vt. 480. 

100 Sheehan v. Barry, 25 Mich. 217; Boies v. McAllis- 
ter, 12 Me. 308; Boynton v. Kellogg, 3 Mass. 189. 
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AIDING AND INDUCING THE COMMIS- 
SION OF CRIME. 


A distinction must be made between aiding 
or farnishing opportunities for the completion 
of a contemplated crime, and the direct in- 
ducement of acrime. In the first case there 
is the mere laying of a trap; in the second, 
there is participation. And in either case the 
combination of circumstances may be such 
that, though the act, with the aid afforded, 
becomes complete, there is no crime. A few 
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cases will illustrate the distinctions, which, 
however, are not as clear as they should be. 

It has never been held unlawful to lay a 
trap to catch a person who had already com- 
mitted an offence, or who was contemplating 
one, and had formed the guilty intent. In 
R. v. Williams! overtures were made by a per- 
son to a servant to induce him to join in rob- 
bing his master. The servant told his mas- 
ter, and the latter directed him to call on the 
prisoner, and renew the connection with him, 
which he did. The master then marked a 
coin, and it was placed on the counter from 
which the prisoner took it. Held, that it was 
larceny. 

In R. v. Headge,? a shopkeeper suspected 
his clerk of putting money received for sales 
into his pocket instead of into the till. He 
accordingly gave some marked coins to a 
friend, and requested him to come to the 
shop and make a purchase, giving the marked 
coins in payment. This was done. Imme- 
diately afterwards the master examined the 
till, and not finding the coins therein had the 
clerk arrested. The marked coins were found 
upon his person. Held, that it was embezzle- 
ment. 

In R. v. Bannen,® A gave directions to a 
die-sinker to make some dies resembling a 
shilling, alleging that they were for use in a 
whist club. The die-sinker notified the offi- 
cers of the mint, who told him to go on and 
execute the order, which he did. Held, that 
A was guilty of felony as a principal. 

R. v. Young* and R. v. Rathbone,> may 
also be referred to. These were both cases 
of decoy letters. Coins were placed in letters, 
which were dropped in the postoffice, to test 
the honesty of suspected clerks. They were 
stolen, and the prisoners convicted of steal- 
ing ‘‘post letters.’’ In the first case Lord 
Denmau, C. J., said, ‘‘What can be a more 
legitimate purpose than for a superior officer 
to test the honesty of a person who is em- 
ployed under him?’’ 

{n order to make the trap effective great 
care must be observed, as will be seen from 
two cases which we now cite. In R. v. John- 
son®, a servant pretended to coacur with two 

110. & K. 1%. 
22 Leach, 1033. 
310. & K. 295. 
42C. & K. 466. 


5C & M. 220. 
6C. & M. 218. 





persons who proposed to unite with him in 
robbing his master’s house. In the master’s 
absence the servant made an arrangement for 
these persons toenter. He lifted the latch 
and let one in who, before he had taken any- 
thing, was seized by an officer stationed for 
that purpose. The servant then brought the 
second person, who w2s caught in the house 
with a basket of plate in his hand. Held, that 
they were not guilty of burglary ; but the one 
who held the plate was held guilty of stealing 
in a dwelling, and the other of being an acces- 
sory before the fact. In R. v. Lawrence,’ 
the prisoner requested a clerk to steal a deed 
belonging to his master. By the direction of 
the master, the clerk took the deed for the 
purpose of enabling the prisoner to steal it. 
It was held, that if the clerk handed it to the 
prisoner there was no larceny , but if he placed 
it where it could be stolen, and it was taken, 
that would be larceny. 

We have now a class of cases in which the 
consent of the prosecutor to the commission 
of the act defeats its object, that of procur- 
ing the completion of the crime and the pun- 
ishment of the offenders, by taking away from 
it the essentials of crime. For instance, in 
R. Egginton,® where a servant opened the 
house for expected burglars, it was held, as 
in R. v. Johnson,’ that there was no bur- 
glary. 

So in People v. Collins,’° the prisoner re- 
quested one Parnell to enter a building in the 
nigkt time and steal some money which he 
knew was concealed there, and divide it be- 
tween them. Parnell informed the sheriff 
who told him to accept the proposition and 
carry out the enterprise with a view to appre- 
hending the prisoner. The building was en- 
tered by Parnell, who took the money and 
delivered it to the prisoner, who was imme- 
diately arrested. The Supreme Cvurt of 
California said, ‘‘If Parnell entered the build- 
ing and took the money with no intention to 
steal it, but only in pursuance of a previously 
arranged plan between him and the sheriff, 
intended solely to entrap the defendant into 
the apparent commission of a crime, it is clear 
that no burglary was committed, there being 
no felonious intent in entering the building, 


74 Cox C. C. 438, 
82B. & P. 509. 

9 Supra. 
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or taking the money. If the act of Parnell 
amounted to burglary, the sheriff who coun- 
selled and advised it was privy to the offence, 
but no one would seriously contend, on the 
foregoing facts, that the sheriff was guilty of 
burglary. The evidence for the prosecution 
showed that no burglary was committed by 
Parnell, for the want of a felonious intent, 
and the defendant could not have been privy 
to a burglary, unless one was committed.” 

In R. v. Hancock and Baker, the facts 
were these. Hancock was leaving work in the 
evening and was seen by his master to take a 
cigar from a shelf in the shop. He was im- 
mediately stopped, and a detective sent for. 
The master had previously missed cigars from 
his shop. The detective took the cigar from 
the prisoner, Hancock, marked it and gave it 
back to him, with five others furnished by the 
master, and gave him instructions as to what 
he should do. Hancock then went to Baker 
and either gave or sold him the cigars. The 
detective followed him and arrested Baker, 
telling him he had incited Hancock to steal 
from his master. Baker gave up the cigars 
immediately. Hancock pleaded guilty, and 
deposed that Baker had encouraged him to 
steal as many cigars as he could for him. 
The prisoners were convicted, but Cockburn, 
C. J., and Huddleston, B., quashed the con- 
viction. following R. v. Dolan.12, Cockburn, 
C. J., said, ‘‘At the time the cigar was re- 
ceived by the prisoner it had been reduced 
into the possession of the master or if you 
please, of the police, and Baker was then 
employed as an instrument to detect Han- 
cock.’”? (The names are transposed in the 
report.) For the prosecution it was argued 
that when the cigar was taken from the pris- 
oner by the police it wasin the custody of 
the law, and the policeman was not bound to 
restore it to the master, and the master gave 
no authority to the policeman to act as he did. 
Cockburn, C. J., said, ‘‘Who gave the other 
five cigars to the policeman to give him ?’’ 

In R. v. Dolan,’ it was argued that 
the master in a similar case, was the agent of 
the police. But Lord Campbell, C. J., said, 
Turner, the owner, had the possession of the 
goods just as much as if he had taken them 
into his own hands and had delivered them 

1138 L. T. N.S. 787. 


12 Dears. 436. 
18 Supra. 





from his own possession to another person 
for a particular purpose. He was the bailor 
of the goods subsequently to the theft, and 
the other person was the bailee. After that 
the goods were carried by Rogers, by the di- 
rection of the master of the goods, to the 
prisoner who receives them. This is nota 
receiving of stolen goods within the meaning 
of the Act of Parliament.’’ And Coleridge, 
J.. said, ‘‘The policeman detained the goods 
in his possession for the purpose of the law; 
but it is evident, from the facts of the 
case, that the master’ retained his 
control over them, for he again interposes 
and what is done afterwards is done by his 
authority. I think it ought to be taken that 
they remained under the control of the owner, 
and if I am right in that conclusion, the in- 
terference of the policeman is immaterial and 
the conviction was wrong.’’ And Williams, 
J., said, ‘In order to make out a felonious 
receipt it must be a receipt without the au- 
thority of the owner of the goods.’’ 

A case similar in principle is R. v. Mc- 
Daniell,14 where Salmon and others conspired 
to procure two persons to rob Salmon on the 
highway, in order that the conspirators might 
obtain a reward offered for the apprehension 
of such offenders. Salmon accordingly put 
himself in position to be robbed, and the vic- 
tims duly robbed him according to appoint- 
ment. It was, however, held that there was 
no offence committed, inasmuch as the act 
was done with Salmon’s consent and by his 
procurement. So Wharton says?) that if the 
prosecutor implicitly permits the prisoner to 
write his name, this is not forgery. 

In U. S. v. Whittier,1® Dillon, J., referring 
to the ratio decidendi of R. v. McDaniell said 
‘But this principle must be limited to the 
cases where the consent will, as a matter of 
law, neutralize the otherwise criminal quality 
of the act.’’ 

Following up the dictum of Dillon, J., to 
its natural consequences, we are led to the 
consideration of offences against the person. 
In several classes of such offences the con- 
sent of the injured person takes away every 
element cf crime in the aggressor, and it is 
therefore questionable whether it is possible 
to bring such cases within the principle of the 
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cases cited at the beginning of this article; 
for it would be impossible to lay a trap for 
the aggressor without the corsent of the in- 
jured person, which consent once given re- 
moves from the act every element of crime. 
For instance, the crime of rape must be com- 
mitted against the will, or, at least without 
the consent, of the prosecutrix. 

As to this phase of the subject Mr. Whar- 
ton says,?? ‘‘It is also to be noticed that in 
cases in which, asin rape and larceny, the 
act to be indictable must be against the pros- 
ecutrix’s will, when the prosecutor, by such 
inveigling consents to the act, these particu- 
lar forms of prosecution can not be main- 
tained. But when the offence is against the 
public, and is independent of the question of 
the prosecutor’s consent, as in riot, treason, 
and nuisance, then although the inveigler may 
make himself criminally responsible (in fel- 
onies as accessory before the fact, in misde- 
meanors as principal) yet this does not relieve 
the person inveigled from penal responsibility. 
Hence, in revenue prosecutions, and in pros- 
ecutions for other public misconduct, it is no 
defence that the defendant, having previously 
contemplated a violation of law, is led to the 
particular wrong by a decoy.’’ 

Though in the early cases traps and devices 
for securing the apprehension of offenders 
have been looked upon as lawful, latterly 
they have been severely commented upon, 
and in one case, at least, the conviction was 
quashed. We refer to Blaikie v. Linton. 
In this case a female turnkey had bought 
liquor from the accused, contrary to the terms 
of his license, and the conviction was quashed. 
In the American case of U. S. v. Whittier, 
supra, Treat, J., said, ‘‘The sense of indigna- 
tion against such vocation or conduct should 
not permit a violation by the courts of estab- 
lished rules of law, or an unlawful exercise 
of jurisdiction; nor the countenance of un- 
lawful contrivances to induce or manufacture 
crime. * * * * It must be conceded 
that contrivances to induce crime (the con- 
triver confederating for the purpose with the 
criminal) are most rigidly scrutinized by the 
courts, even when the contrivances are lawful 
in themselves. But when the contrivances 


17 Sec. 149. 
18 18 Scott Law Rep. 583, mentioned in a short arti- 
cle in the Law Times, reprinted in 15 Ir. L. T. 410. 





are of an unlawful character, should courts 
not be even more strict? * * * * No 
court should, even to aid in detecting a sup- 
posed offender, lend its countenance to a vio- 
lation of positive law or to contrivances for 
inducing a person to commit a crime. Al- 
though a violation of law by one person in 
order to detect an offender will not excuse 
the latter, or be available to him as a defence, 
yet resort to unlawful means is not to be en- 
couraged. When the guilty intent to commit 
has been formed, any one may furnish oppor- 
tunities, or even lend assistance to the crim- 
inal, with the commendable purpose of expos- 
ing and punishing him. But no case has been 
found which goes beyond these views. There 
are legitimate means and jurisdictions where 
offences can be tried and punished, and the 
public weal is best subserved where rigid ad- 
herence thereto is enforced.’’ Much more 
emphatic, and as we venture to say, much 
more in the spirit of our law, is the utterance 
of a Michigan court in Saunders v. People.?9 

In that case a person desired to steal from 
a court house some valuable papers. He re- 
quested the officer in charge to leave the door 
unlocked, which he did after consultation with 
his superior officer. The accused fell into the 
trap and was apprehended. The court said, 
‘*Where a person contemplating the commis- 
sion of an offence approaches an officer of the 
law, and asks his assistance, it would seem to 
be the duty of the latter, according to the 
plainest principles of duty and justice, to de- 
cline to render such assistance, and to take 
such steps as would be likely to prevent the 
commission of the offence, and tend .to the 
elevation and improvement of the would-be 
criminal, rather than to his further debase- 
ment. Some courts have gone a great way in 
giving encouragement to detectives in some 
very questionable methods adopted by them to 
discover the guilt of criminals; but they have 
not yet gone so far, and I trust never will, as 
to lend aid and encouragement to officers who 
may, under a mistaken sense of duty, encour- 
age and assist parties to commit crime, in 
order that they may arrest and have them 
punished for so doing. The mere fact that 
the person contemplating the commission of a 
crime is supposed to be an old offender can 
be no excuse, much less a justification for the 
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course adopted and pursued in this case. If 
such were the facts, then the greater reason 
would seem to exist why he should not be ac- 
tively assisted and encouraged in the commis- 
sion of a new offence, which could in no way 
lead to throw light upon his past iniquities, or 
aid in punishing him therefor, as the law does 
not contemplate or allow the conviction and 
punishment of parties on account of their 
general bad, or criminal conduct, irrespective 
of their guilt or innocence of the particular 
offence charged, and for which they are being 
tried. Human nature is frail enough at best, 
and requires no encouragement in wrong-do- 
ing. If we can not assist another, and pre- 
vent him from violating the laws of the land, 
we should at least abstain from any active ef- 
forts in the way of leading him into tempta- 
tion. Desire to commit crime and opportu- 
nities for the commission thereof would seem 
sufficiently general and numerous, and no 
special efforts would seem necessary in the 
way of encouragement or assistance in that 
direction. * * * * Assuming that there 
is not in the record full evidence of such an 
invitation to enter the clerk’s office as would 
conclusively show there was no breaking, the 
encouragement of criminals to induce them to 
commit crimes in order to get up a prosecu- 
tion against them is scandalous and reprehen- 
sible.’”’—Canadian Law Times. 








EVIDENCE—OPINIONS OF ORDINARY WIT- 
NESSES AS TO INSANITY. 





CONNECTICUT, ETC. INS. CO. v. LATHROP. 





United States Supreme Court, May 5, 1884. 


1. The rule reaffirmed, that a case should not be 
withdrawn from the jury unless the testimony be of 
such a conclusive character as to compel the court, in 
the exercise of a sound legal discretion, to set aside a 
verdict in oppusition to it. 


2. Upon an issue, in a suit upon a life policy, as to 
the insanity of the insured at the time he took his own 
life, the opinion of a non-professional witness as to his 
mental condition, in connection with a statement of 
the facts and circumstances, within his personal 
knowledge, upon which that opinion is based, is com- 
petent evidence. 


In error to the Circuit Court of the United 
States for the Western District of Missouri. 

HARLAN, J., delivered the opinion of the Court. 

This isa writ of error from a judgment in favor 
of Helen Pitkin, the beneficiary in two policies 





issued by the Conneticut Mutual Life Insurance 
Company upon the life of her husband—one, on 
the 10th day of August, 1866, for the sum of $5,- 
000; and the other, on the 24th day of September, 
1873, for the sum of $423. The insured, George 
E. Pitkin, died on the 29th day of September, 
1878. After the case came here, the beneficiary in 
the policies died, and there was a revivor against 
her personal representative. 

The defence was the same as to each policy. 
Briefly stated, itis this: That the policy ex- 
pressly pruvides thatin case the insured shall, 
after its execution, become so far intemperate as 
to impair his health, or induce delirium tremens, 
or should die by his own hand, it shall be void 
and of no effect; that, after its execution and de- 
livery, he did become so far intemperate as to im- 
pair his health, and induce delirium tremens; 
also, that he died by his own hand, because, with 
premeditation and deliberation, he shot himself 
through the heart with a bullet discharged by 
himself from a pistol, by reason whereof he died. 
Further, that the affirmative answer by plaintiff, 
in her application for insurance, to the question, 
whether the insured was then and had always 
been of temperate habits, being false and untrue, 
the contract was annulled; because, by its terms, 
the policy was to become void if the statements 
and representations in the, application—constitut- 
ing the basis of the contract between the parties 
—were not in all respects true and correct. 

The plaintiff, in her reply, put in issue all the 
material allegations of the answer, except that 
alleging ihe self-destruction of her husbaud; as to 
which she averred that, ‘tat the time he committ- 
ed said act of self-destruction, and with reference 
thereto,’’ he ‘‘was not in possession of his mental 
faculties, and was not responsible for said act.”’ 

At the close of the evidence introduced for the 
plaintiff, the defendant, by counsel, moved the 
court to instruct the jury that upon the pleadings 
and evidence the plaintiff could not recover. That 
motion was denied, and the action of the court— 
to which the defendant at the time excepted—is 
assigned forerror. Thisinstruction, it is claimed, 
should have been given upon the ground that the 
evidence disclosed no symtom whatever of insani- 
ty upon the part of the insured. But that posi- 
tion cannot be sustained upon any proper view of 
the testimony. There certainly was evidence 
tending to show a material, if not radical, change 
for the worse in the mental condition of the in- 
sured immediately preceding his death. In the 
judgment of several who knew him intimately 
and had personal knowledge of such change, he 
was not himself at the time of the act of self-de- 
struction. Whether his strange demeanor imme- 
diately before his death was the result of a de- 
liberate, conscious purpose to feign insanity, so 
as thereby the more readily to defraud the com- 
pany, was a matter peculiarly within the province 
of the jury to determine. If the refusal of the 
court to sustain the motion would have been er- 
ror, had there been an entire absence of proof to 
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sustain the plaintiff’s suit, it is sufficient to say 
that there was evidence of a substantial character 
tending to show that the insured was insane when 
he took his life. In Ins. Co. v. Rodels 95 U.S., 
238, where the question was made gs to the duty 
of the court, on a motion by the defendant fora 
peremptory instruction based wholly on plaintiff’s 
evidence, it was said, that ‘‘if there was any evi- 
dence tending to prove that the deceased was in- 
sane when he took the poison which caused his 
death, the judge was not bound to, and, indeed, 
could not properly, take the evidence from the 
jury. The weight of the evidence is for them, 
and not for the judge, to pass upon.’”’ The case 
clearly comes within the rule announced in 
Phenix Ins. Co. v. Doster, 106 U. S., 32, that 
‘¢where a cause fairly depends upon the effect or 
weight of testimony, it is one for the considera- 
tion and determination of the jury, under proper 
directions as to the principles of law involved. It 
should never be withdrawn from them unless the 
testimony be of such a conclusive character as to 
compel the court, in the exercise of a sound legal 
discretion, to set aside a verdict returned in op- 
position to it.” 

When tne evidence was concluded on both 
sides, the defendant submitted requests for in- 
structions. Some of them were given and some 
refused, but it does not appear from the record 
which were given and which refused. As the 
exception which was taken related to the refused 
instructions, and since it does not appear which 
of them belonged to that class, none of the series 
asked by defendant, can be noticed. We may, 
however, remark that the charge of the court, to 
which no exception was taken, embodied all of 
defendant’s instructions that were applicable to 
the case and which could properly have been 
given. 

This brings us to the consideration of the sub- 
stantial questions presented by the assignments of 
error. They relate to the admission, against the 
objections of the defendant, of certain evidence 
touching the condition of the mind of the insured 
at or about the time he destroyed his life. 

Before the introduction of the particular testi- 
mony to which the objections related, there was, 
as we have already said, proof tending to show 
that Pitkin was not entirely sound in mind. Wit- 
nesses well acquainted with him remarked the 
unusually excited, wild expression of his face. A 
domestic in his family testified that ‘che looked 
very wild and frightened out of his eyes; he look- 
ed like some one that was crazy.”? Within a few 
hours before death he bade one witness, whose 
store he visited, good-bye, say that he was “going 
to a country where there is no return.’’ To an- 


other witness, on the same occasion, he appeared 
to be ‘“‘outof his head; kind of mad, insane.”’ At 
this stage of the case, one Strein was introduced 
as a witness for plaintiff. Pitkin was in his saloon 
about 11 o’clock of the day on which he took his 
life, and a few hours only before his death. So 
much of his examination (omitting the questions) 





as is necessary to a proper understanding of the 
objections made by plaintiffin erroris here given: 


**A. He asked for a glass of wine, and I gave it to 
him. He said he hadn’t had a drink yet that day, or 
since the one he had last night from me—that was a 
glass of wine. He said, ‘I may look queer this morn- 
ing or drunk to other people, but I aint drunk.’ He 
said, ‘Some people may think me drunk, but I am not; 
Tam not drunk in my body, but I am in my mind.’ 
He looked unusual to me. He had on his old clothes 
and his neck-tie was out of shape, his face was red, 
and his eyes staring at me, which made me think he 
was quite out of his usual way. His appearance and 
the look was quite different from his usual appearance 
prior to that time. He looked in his face quite red, 
and his eyes had quite another expression. He had 
them open wide, with a look that was wild, and he 
looked around the room awhile and walked up and 
down and seemed very restless. He would not stand 
at one place like he usually did, but walked up and 
down. I spoke afew words after that, but I did not 
notice him very much, for I was very busy.’’ 


The witness being asked to state the impression 
made upon him by what he saw of Pitkin’s condi- 
tion, the defendant objected to the question as 


incompetent. But the objection was overruled, 
and an exception was taken. The witness an- 
swered : 


**My impression was that he seemed to be quite out 
of his head that morning. I could not say the reason. 
T didn’t know then anything about his disappointment; 
I found that out afterwards.” 

Anothor witness, Mr. Ferry, an attorney-at- 
law, was introduced by the plaintiff. He saw 
Pitkin the morning of the day he killed himself. 
What occurred was thus stated by him: 


**T came down Broadway, walking, and Mr. Pratt 
came down from his residence on Washington street, 
ina street car, and got out on the corner of 6th and 
Broadway, and we went therein front of the office. 
Mr. Pitkin was standing very near the door, and as 
We passed up the stairway going to our office we both 
said, ‘Good morning,’ to him, and Mr. Pratt says, 
‘Pit, why ain’t you at church?’ Mr. Pitkin said, ‘I 
am not going to church, I am going to hell;’ and we 
immediately passed on up stairs and into the doorway, 
but as we started up stairs Pitkin stuck his head into 
the door and says, ‘Do you want to send any word to 
him?’ Mr. Pratt says, ‘To whom?’ ‘To the devil; I 
am going to hell,’ and he turned immediately and 
went out of the door.’’ 


Being asked how Pitkin looked during that con- 
versation, he said that ‘the seemed very much agi- 
tated and nervous; his face was flushed; the 
pupil of his eye dilated and bright,and there was no 
expression in it.”” Against the objections of de- 
fendant he was permitted to testify that the im- 
pression left on his mind, by the conduct, actions, 
manner, expressions, and conversation of Pitkin, 
was that ‘the was crazy, and didn’t know what he 
was doing.”’ 

Exception was also taken tothe action of the 
court in permitting the witness Aldrich to answer 
a certain question. He saw the deceased a few 
moments before his death, and observed that he 
‘looked strange,’ had ‘a very peculiar look, one 
that he had never seen before. It was ‘a wild look.’ 
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Being asked what impression Pitkin made upon 
him by his manner and conduct at the time, he 
answered—the defendant’s objection to the evi- 
dence being overruled—‘‘I thought he was out of 
his head.” 

Itis contended on behalf of plaintiff in error, 
that the impressions and opinions of these non- 
professional witnesses as to the mental condition 
of the insured, though accompanied by a state- 
ment of the grounds upon which they rested, were 
incompetent as evidence of the fact of insanity. 
Thia question was substantially presented in Ins. 
Co. v. Rodel, ubi supra, which was an action upon 
a life policy containing a clause of forfeiture in 
case the insured died by his own hand. The is- 
sue was asto his sanity at the time of the act of 
self-destruction. Witnesses acquainted with him 
described his conduct and appearance at or about, 
and shortly before, his death. They testified as to 
how he looked and acted. One said that he 
“looked like he was insane;’’ another, that his 
impression was that the insured ‘‘was uot in his 
right mind.’’ Inthat case the court said, that 
‘‘although such testimony from ordinary witnesses 
may not have great weight with experts, yet it 
was competent testimony, and expressed in an in- 
artificial way the impressions which are usually 
made by insane persons upon people of ordinary 
understanding.” 

The general rule undoubtedly is, that witnesses 
are restricted to proof of facts within their per- 
sonal knowledge, and may not express their opin- 
ion or judgment as to matters which the jury or 
the court are required to determine, or which 
must constitute elements in such determination. 
To this rule there is a well established exception 
in the case of witnesses having special knowledge 
or skill in the business, art, or science, the princi- 
ples of which are involved in the issue to be tried. 
Thus, the opinions of medical men are admissible 
in evidence as to the sanity or insanity of a person 
at a particular time, because they are supposed to 
have become, by study and experience, familiar 
with the symptoms of mental disease, and, there- 
fore, qualified to assist the court or jury in reach- 
ing acorrect conclusion. And such opinions of 
medical experts may be based as well upon facts 
within their personal knowledge, as upon a hypo- 
thetical case disclosed by the testimony of others. 
But are there no other exceptions to the general 
rule to which we have referred? 

Counsel for the plaintiff in error contends that 
witnesses who are not experts in medical science, 
may not, under any circumstances, express their 
judgment as to the sane or insane state of a per- 
son’s mind. This position, it must be conceded, 
finds support in some adjudged cases as well as in 
some elementary treatises on evidence. Bont, in 
our opinion, it cannot be snstained consistently 
with the weight of authority, nor without closing 
an important avenue of truth in many, if not in 
every, case, civil and criminal, which involves the 
question of insanity. Whether an individual is 

nsane, is rot always best solved by abstruse met- 





aphysical speculatious, expressed in the technical 
language of medical science. The common sense, 
and, we may add, the natural instincts of man- 
kind, reject the supposition that only experts can 
approximate gertainty upon such asubject. There 
are matters of which all men have more or less 
knowledge, according to their mental capacity 
and habits of observation—matters about which 
they may and do ferm opinions, sufficiently satis- 
factory to constitute the basis of action. While 
the mere opinion of a non-professional witness, 
predicated upon facts detailed by others,is in- 
competent as evidence upon an issue of insanity, 
his judgment, based upon personal knowledge of 
the circumstances involved in such an inquiry, 
certainly is of value; because, the natural and or- 
dinary operations of the human intellect, and the 
appearance and conduct of insane persons, as 
contrasted with the appearance and conduct of 
persons of sound mind, are more or less under- 
stood and recognized by every one of ordinary 
intelligence who comes in contact with his species. 
The extent to which such opinions should influ- 
ence or control the judgment of the court or jury 
must depend upon the intelligence of the witness, 
as manifested by his examination, and upon his 
opportunities to ascertain all the circumstances 
that should properly affect any conclusion reached. 
It will also depend, in part, upon the degree of 
the mental unsoundness of the person whose con- 
dition is the subject of inquiry; for, his derange- 
ment may be so total and palpable that but slight 
observation is necessary to enable persons of or- 
dinary understanding to form a reasonably accu- 
rate judgment as to his sanity or insanity; in other 
cases, the symptoms may be of such an occult 
character as to require the closest scrutiny and the 
highest skill to detect the existence of insanity. 
The truth is, the statement of a non-professional 
witness as to the sanity or insanity, at a particu- 
lar time of an individual, whose appearance, man- 
ner, habitsand conduct came under his personal 
observation, is not the expression of mere opinion. 
In form, it is opinion, because it expresses an in- 
ference or conclusion based upon observation of 
the appearance, manner and motions of another 
person, of which a correct idea cannot well be 
communicated in words to others, without embod- 
ying, more or less, the impressions or judgment 
of the witness. But, in a substantial sense, and for 
every purpose essential to a safe conclusion, the 
mental condition of an individual, as sane or in- 
sane, is a fact, and the expressed opinion of one 
who has had adequate opportunities to observe 
his conduct and appearance is but the statement 
of afact; not, indeed, a fact established by direct 
and positive proof, because in most, if not all 
cases, itis impossible to determine, with absolute 
certainty, the precise mental condition of another; 
yet, being founded on actual observation, and 
being consistent with common experience and the 
ordinary manifestations of the condition of the 
mind it is knowledge, so far as the human intel- 
lect can acquire knowledge upon such subjects 
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Insanity “is a disease of the mind, which as- 
sumes as many and various forms as there 
are shades of difference in the human charactcr.’’ 
It is, as has been well said, ‘‘a condition, which 
impresses itself as an aggregate on the observer,” 
and the opinion of one, personally cognizant of 
the minute circumstances makiug up that aggre- 
gate,and which are detailed in connection with 
such opinion, is, in its essence, only fact ‘at short- 
hand.”” 1 Wharton & Stille’s Med. Juris.. $257. 
This species of evidence should be admitted, not 
only because of its intrinsic value, when the result 
of observation by persons of intelligence, but 
from necessity. Wesay from necessity, because 
a jury or court, haviug had no opportunity for 
personal observation,would otherwise be deprived 
of the knowledge which others possess; but, 
also, because, if the witness may be permitted to 
state—as, undoubtedly, he would be, where his 
opportunities of observation have been adequate 
—‘that he has known the individual for many 
years; has repeatedly conversed with him and 
heard others converse with him; that the witness 
had noticed that in these conversations he was in- 
coherent and silly; that in his habits he was oc- 
casionally highly pleased and greatly vexed with- 
out a cause; and that, in his conduct he was wild, 
irrational, extavagant and crazy—what would this 
be but to declare the judgment or opinion of the 
witness of what is incoherent or foolish in conver- 
sation, what reasonable cause of pleasure or re- 
sentment, and what the indicia of sound or dis- 
ordered intellect? If he may not so testify, but 
must give the supposed silly and incoherent lan- 
guage, state the degress and all the accompany- 
ing circumstances of highly excited emotion, 
and specifically set for the freaks or acts re- 
garded as irrational, and thus. without the 


least intimation of any opinion which he has’ 


formed of their character, where are such wit- 
nesses to be found? Canit be supposed, that 
those, not having a special interest in the subject, 
shall have so charged their memories with these 
matters, as distinct independent facts, as to be 
able to present them in their entirety and simpli- 
city to the jury? Or, if such a witness be found, 
ean he conceal from the jury the impression, 
which has been made upon his mind; and when 
this is collected, can it be doubted, but that his 
jndgment has been influenced by many, very 
many, circumstances which he has not communi- 
cated, which he cannot communicate, and of 
which he himself is not aware?”’ Clary v. Clary, 
2 Iredell’s Law, 83. The jury, being informed as 
to thé witness’ opportunities to know all the cir- 
cumstances, and of the reasons upon which he 
rests his statement as to the ultimate general fact 
of sanity or insanity, are able to test the accuracy 
or soundness of the opinion expressed, and thus, 
by using the ordinary means for the ascertain- 
ment of truth, reach the ends of substantial jus- 
tice. 

These views are sustained by a very large number 





of which are here cited: Clary v. Clary, 2 Iredell’s 
Law, 83; Dunham’s Appeal, 22 Conn. 193; Grant v. 
Thompson, 4 Ib. 203: Hardy v. Merrill, 56 N. H, 
227, substantially overruling Boardman v. Board- 
man, 47 N. H. 12, State v. Pike, 49 Id. 468, and 
State v. Archer, 54 N. H. 498; Hathaway’s Adm’r 
v. National Life Ins. Co., 48 Vt. 350; Morse v. 
Crawford, 17 Ib. 499; State v. Clark, 12 Ohio, 483; 
Gibson v. Gilman, 9 Yerg. 330; Potts v. House, 6 
Geo. 324; Vanauken’s Case, 2 Stock. Chy. 190; 
Brooke v. Townsend, 7 Gill. 10; DeWitt v. Barly, 
17 N. Y. 342, explaining decision in same case in 
5 Selden, 371; Hewlett v. Wood, 55 Id. 634; Clapp 
v. Fullerton, 34 Id. 190; Rutherford v. Morris, 77 
Ill. 397; Duffield v. Morris, 2 Harrington, 384; 
Wilkinson v. Pearson, 23 Pa. St. 119; Pidcock v. 
Potter, 68 Id. 342; Doe v. Reagan, 5 Blackf. 218; 
Dove v. State, 3 Heisk. 348; Butler v. St. Louis 
Life Ins. Co., 45 Iowa, 93; People v. Sanford, 43 
Cal. 29; State v. Kringer, 46 Mo. 229; Holcombe v. 
State, 41 Tex. 125; McClackey v. State, 5 App. 
(Tex.) 320; Norton v. Moore, 3 Head. 482; Powell 
v. State, 25 Ala. 28; 1 Bishop’s Crim. Pro. sec. 536- 
40; 1 Wharton & Stille’s Med. Juris. sec. 257; 
Wharton’s Law of Evidence, sec. 510 et seq; 1 Red- 
field on Wills, Ch. 4, Part 2,in a recent edition of 
which (p. 145, n. 24) it is said, touching the de- 
cision in Hardy v. Merrill, wbi supra: ‘“There will 
now remain scarcely any dissentients among the 
elder States; and those of recent origin, whose 
decisions have been based upon the authority of 
the earlier decisions of some of the older States, 
which have since abandoned the ground, may 
also be expected to change.” See also May v. 
Bradlee, 127 Mass. 414; Com. v. Sturtevant, 117 
Id. 122. In several of those cited the whole sub- 
ject was very fully considered in all its aspects. 
While the cases are, to some extent, in conflict, 
we are satisfied that the rule most consistent with 
sound reason, and sustained by authority, is that 
indicated in this opinion. 

Counsel for the plaintiffin error calls our atten- 
tion to the case of Wright v. Latham, 5Cl. & Fin. 
670, as an authority for the broad proposition that 
non-professional witnesses can not give their opin- 
ions and impressions concerning the state a per- 
sons mind,even in connection with the facts within 
their personal knowledge, upon which such opin- 
ion is based. On a question of the competency of 
a party to make a will, certain letters, written to 
that party by third persons, who had died before 
they were offered as evidence, and which letters 
were found many years after their date among the 
testator’s papers, were held, in that case, not to be 
admissible without proof that he acted on them. 
Whether the opinions of non-experts, in connec- 
tion with a statement, under oath, of the facts, 
are admissible upon an inquiry as to the insanity 
of an individual, was not involved or determined 
in that case. On the contrary, the observations 
made by some of the judges, in illustration of 
their opinions upon the precise point in judgment, 
would indicate a concurrence in the general views 


of adjudications in the courts of thiscountry,some |; we have expressed. After stating that the letters 
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were offered as evidence of the opinions of the 
writers. Baron Alderson said: ‘The objection to 
their admissibility is that this opinion is not upon 
oath, nor is it possible for the opposite party to 
test by cross-exanination the foundation on which 
it rests. The object of laying such testimony be- 
fore the jury is to place the whole life and con- 
duct of the testator, if possible, before them, so 
that they may judge of his capacity; for this pur- 
pose you call persons, who have known him for 
years, who have seen him frequently, who have 
conversed with him or corresponded with him. 
After having thus ascertained their means of 
knowledge, the question is put generally as to 
their opinion of his capacity. I conceive this 
question really means to involve an inquiry as to 
the effect of all the acts which the witnesses have 
seen the testator do for a long series of years, and 
the manner in which he was, during that period, 
treated by those with whom he was living in fa- 
miliar intercourse. ‘This is not properly opinion, 
like that of experts; but rather a compendious 
mode of putting one instead of a multitude ot 
questions to the witness under examination, as to 
the acts and conduct of the testator.” 5 Cl. & Fin. 
720. And Baron Parke: ‘These letters are suf- 
ficently proved to have been written and sent to 
the house of the deceased by persons now dead, 
and they indicate the opinion of the writers that 
the alleged testator was a rational person, and 
capable of doing acts of ordinary business. But 
it is perfectly clear that, in this case, an opinion 
not given upon oath in a judicial inquiry between 
parties is no evidence; for the question is, not 
what the capacity of the testator was reputed to 
be, but what it really was in point of fact; and, 
though the opinion of a witness upon oath as to 
that fact might be asked, it would be only a com- 
pendious mode of ascertaining the result of the 
actual observation of the witness, from acts done, 
as to the habits and demeanor of the deceased.’’ 
Ibid, 735. 

One other assignment of error remains to be 
considered. It relates tothe admissions of the 
statements made by two witnesses of what passed 
between each other on the occasion of their see- 
ing and conversing with the deceased, within an 
hour or two before he shot himself. They detailed 
what passed between them and the deceased, de- 
scribing the latter’s appearance and condition as 
indicating, in their judgment, that he was not in 
his right mind. As he left the presence of these 
witnesses, one of them remarked to the other that 
“Pitkin is not himself; George looks kind of 
crazy.’’ The other, in response, expressed sub- 
stantially, though in different language, his con- 
currence in that opinion. To the admission ot 
this brief conversation between the witnesses on 
the occasion referred to, the defendant objected, 
but the objection was overruled, and an exception 
taken. We do not think there was in this any er- 
ror to the prejudice of the substantial rights of 
the company. The witnesses when under oath 
expressed the same opinion as to the condition of 





the deceased. What passed between them at the 
time to which their testimony referred was a part 
of what occurred on the occasion when they saw 
the deceased, and may well have been repeated to 
the jury, as showing that their opinion as to the 
mental condition of the deceased was not then 
presently formed, but was one formed at the very 
moment they saw him, within a very few hours 
before his death. 

Upon the whole case we perceive no error in the 
proceedings of which plaintiff in error may com - 
plain. 

Judgment is affirmed. 





MUNICIPAL CORPORATION — TRAVELER 
WHEN LAWFULLY USING HIGHWAY. 





DUFFY v. DUBUQUE. 





Supreme Court of Iowa, April 9, 1884. 


Where a person who, in the exercise of his business 
in passing along the highway steps with one foot on an 
adjoining lot to get a drink at a hydrant, he is still 
using the highway for a legitimate purpose, and the 
city would be liable for an accident which, through its 
neglect in taking proper care of the highway, happens 
to him while in that position. 


Appeal from Delaware Circuit Court. 

This action is brought by plaintiff to recover 
damages on account of personal injuries sustained 
by him in consequence of an obstruction and nuis— 
ance which he alleges the defendant negligently 
permitted to remain in one of its streets. There 
was a verdict for plaintiff for $5,000. Defendant 


filed a motion for a new trial, one of the grounds’ 


of which was the damages were excessive. The 
circuit court was of opinion that this ground of 
the motion was well taken, but gave the plaintiff 
leave to remit $1,500 of the amount of the verdict, 
and thereupon the motion was overruled, and 
judgment was entered on the verdict for $3,500. 
Defendant appeals. : 

D. J. Ienehan, for appellant; Pollock & McNulty, 
for appellee. 

REED, J., delivered the opinion of the court: 

The evidence given on the trial establishes the 
following facts: Tenth street is one of the princi- 
pal streets in the city of Dubuque, It runs east 
and west, and is intersected by Locust—a street 
running north and south. It has been macada- 
mized, guttered, and curbed for many years, and 
there is a brick sidewalk on its north side. There 
was a frame building situated on the lot in the 
northwest angle of the two streets. The main part 
of this building stood immediately at the corner, 
but there was a wing in the rear of the main build- 
ing, extending west along Tenth street, the found- 
ation of the south wall resting immediately inside 
the north line of the street. Some two or three 
weeks before the accident the owner of this prop- 
erty, in making some improvements about the 
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premises, had torn this wing down. The work- 
men who did the work took the roof of the wing 
off in sections, and two of these sections were car- 


Tied onto the sidewalk and stood on their edge, 


being supported on the side towards the street by 
a tree against which they rested. There was piled 
against them, on the side towards the lot, a pcr- 
tion of the timbers and Jumber taken from the part 
of the building which had been torn down. After- 
wards this pile of debris and one of the sections of 
the roof were removed. The section which re- 
mained was about 18 feet long by 14 wide, and 
when the other section and the pile of debris were 
removed, it had no support whatever on the side 
towards the lot. There was a hydrant standing on 
the lot about eight feet in rear of the main portion 
of the building, and from 1 to 12 feet from the line 
of the sidewalk. Plaintiff is a plasterer, and he 
and his partner had been employed to do a job of 
plastering on the building. On the day of the av- 
cident he went to the building, in company witha 
teamster, with a load of material, scaffi. lding, and 
tools to be used in doing the work. After they had 
unloaded the stuff from the wagon, plaintiff went 
into the house and got a vessel, and he and the 
teamster went to the hydrant for the purpose of 
getting some water to drink, going along the side- 
walk from a doer on the south side of the build- 
ing. Plaintiff drew some water from the hydrant 
in the vessel and handed it to the teamster, who 
took a drink, handed the vessel back to the plaint- 
iff, and immediately left. Plaintiff turned to the 
hydrant for the purpose of drawing water for him- 
self, and while in the act of doing this, and when 
stooping over, with one foot on the ground near 
the hydrant and the other on the sidewalk, the 
section of roof was blown over by a gust of wind, 
falling on plaintiff,, and inflicting the injuries of 
which he complains. Many of these facts were not 
disputed on the trial, and the verdict of the jury 
is conclusive as to such as were controverted. 

The defendant asked the court to give the fol- 
lowing instruction: ‘If the jury find from the evi- 
dence that at the time of the accident the plaintiff 
was at the hydrant which stood inside the lot, with 
one foot on the lot and the other on the sidewalk, 
then he would not be a traveler on the street, in 
contemplation of law, and can not recover against 
the city in this action.”? The court refused to give 
this instruction, and on its own motion gave the 
following: ‘The plaintiff must further establish 
by a preponderance of credible testimony, in order 
to entitle him to a verdict against the said city, 
that when he sustained the injuries complained of 
he was still in part upon the sidewalk of said city, 
as he can not recover if the accident causing said 
injuries occurred after he had wholly left said 
sidewalk and entered the lot where the hy drant 
was situated.’? Appellant assigns the giving of 
this instruction and the refusal to give the one 
asked as error. 

The position of counsel for appellant is that to 
entitle plaintiff to recover he must have been 
using the street at the time of the accident 





for some of the ordinary and legitimate objects 
for the promotion of which the city is re- 
quired to keep it in repair, and that the act he was 
doing at the time is not of that character. The 
following cases are cited as sustaining this posi- 
tion: Stinson v. Gardiner, 42 Me. 248; Stickney 
v. Salem, 3 Allen, 374; Blodgett v. Boston, 8 Al- 
len, 237; Norristown v. Moyer, 66 Pa. St. 359; 
Sykes v. Pawlet, 43 Vt.446. The rule in the New 
England states, and in some others, undoubtedly 
is that the public corporation, which is charged 
with the duty of keeping the highway in repair, 
is liable to one who is injured by the failure to 
perform that duty only in case the injury is re- 
ceived while in the legitimate use of the highway. 
In those states, however, the duty to keep the 
highway in repair is imposed on the torporation 
by statute, and the extent of that duty is express- 
ly defined by statute. The liability of the cor- 
poration to one who suffers an injury by reason of 
its failure to perform the duty is also created and 
defined by statute. The Massachusetts cases cited 
are determined under statutes which impose upon 
the corporation the duty of keeping all highways 
within its limits in such state of repair that they 
may at all seasons of the year be safe and con- 
venient for travelers passing along and upon them 
and which may make it liable to any person who 
suffers an injury through any defect or want of re- 
pair therein, and they hold that unless the person 
jujured by the defect was a traveler on the high- 
way, within the meaning of the statute, when he 
received the injury, the corporation is not liable 
to him therefor. They have put a very liberal 
construction on the word ‘travelers’? as used in 
the statute. It is held to include every one who 
has occasion to pass over the highway for any 
purpose of business, convenience, or pleasure, 
and “‘that the highway is to be kept safe and con- 
venient for all persons having occasion to pass 
over it while engaged in any of the pursuits or 
duties of life.”’ Blodgett v. Boston, supra. 

Now, we feel that we are not called upon to de- 
termine in this case whether the rule in this state, 
as to the liability of the corporation, is any dif- 
ferent from what it is in those states, by reason of 
the fact that it is not created or defined by stat- 
ute,—a question discussed by counsel ; for it seems 
to us that the use which plaintiff was making of 
the street at the time of the injury was a legiti- 
mate.and proper use. He was on the street in the 
ordinary course of his business. He had theright 
to go to the hydrant for the purpose for which he 
went there, and in going there he had the right to 
pass along the street. It was convenient for him 
to stand upon the sidewalk while drawing the 
water. It was certainly not unlawful for him to 
stand there for that purpose. He was not a mere 
lounger on the street, obstructing the travel there- 
on; but his stopping there for the time, and for 
the purpose for which he stopped, was a mere in- 
cident to the general use which he was making of 
the street at the time. 
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It is claimed that the jury was not warranted by 
the evidence in finding that the city was guilty of 
negligence in not removing the section of the roof 
in question, for the reason that when it was first 
placed on the sidewalk it was supported on the side 
towards the lot by a prop at each end, and it does 
not appear either that any officer of the city knew 
that these props had been removed, or that they 
had been removed for such length of time as that 
its officers, in the exercise of that care and dili- 
gence which they were bound to use in the proper 
discharge of their duties, ought to have ascer- 
tained the fact. We think, however, that the find- 
ing that the city was guilty of negligence is not 
without support. The jury might have found 
from the evidence that there was no support at all 
on the side of the roof towards the lot after the 
other section and the pile of lumber were moved 
from the sidewalk, which must have been several 
days before the accident. Besides this, as the ob- 
struction was not a mere structural defect of the 
street, but an object entirely foreign to it, the duty 
of the city, if it permitted it to remain there at all, 
was to see to it that it was kept in such situation 
as that the safety of travelers on the street would 
not be endangered by it. 

It is also claimed that the damages are excessive, 
and that the court ought to have set the verdict 
aside entirely, instead of permitting plaiatiff to 
remit a portion of the amount awarded as dam- 
ages. But the action of the court in this respect 
is sanctioned by Collins v. Council Bluffs, 35 Lowa, 
432; Rose v. Des Moines Valley R. Co., 39 Iowa, 
246. And the amount for which judgment was 
rendered does not appear to us to be excessive. 
Aftirmed. 


Nore.—In Stickney v. City of Salem, 3 Allen, 374, 
which was a suit brought by a party who was leaning 
on a fence on a highway, and the fence breaking, fell 
over and {was injured, the court said: ‘‘A city is not 
bound by law to erectand maintain railing for persons 
to sit upon or lean against. They are not intended to 
be used for the convenience and accommodation of 
those who seek for a place of rest, while they stop in 
the highway to lounge, or to recover from fatigue, or 
to engage in conversation. Ifa person uses them for 
such purposes, he does it at his own risk; a town or 
city can not be held liable for damages which are sus- 
tained by persons, in consequence of improper or un- 
authorized uses of the highway, which occasion or 
contribute to accidents. Suppose a person should tie 
his horse to a railing, and in consequence of its being 
decayed, or otherwise out of repair, the horse should 
should escape and sustain aninjury, * * * * The 
fact that the railing was defective, and would have 
proved an insufficient barrier in case it became neces- 
sary for atraveler to use it for a legitimate object is 
immaterial.” In Blodgett v. City of Boston,8 Allen, 237, 
it was likewise held that a person while using a high- 
way simply for purposes of play, meets with a personal 
injury by reason of a defect therein,can not maintain an 
action to recover damages therefor against the city or 
town which is bound to keep the same in repair. The 
same learned judge in the course of his opinion appears 
to say: **The highway is to be kept safe and convenient 
for all persons having occasion to pass over it while 
engaged in any of the pursuits or duties of life. If this 
be not the limit beyond which the duty or corre- 





sponding liability of cities and towns, in relation to 
the subject matter do not extend, we are unable to see 
where the line can be drawn. And yet it is plain that . 
there must be some such limit. A towncan not be re- 
sponsible for every case of damage to a person or prop- 
erty which may happen, by reason of a defect ina 
highway, without regard to the use to which it was 
appropriated at the time of the accident by the person 
injured. Suppose, for example, a juggler or gymnast 
should occupy a portion of a street or road, to exhibit 
his feats of skill or agility and strength, he certainly 
could not be regarded in the light of a traveler while 
so using the highway, nor could he claim damages of 
a town for injuries sustained by him in his person or 
property during his performance, although they might 
have been occasioned in whole or in part by a defect in 
the highway.’’ After contending that a town would 
not be responsible to a boy for injuries resulting from 
its neglect, while he was coasting, the learned judge 
states that he ‘‘by no means intends tosay thata child 
who receives an injury caused by a defect or want of 
repair in a street while passing over it, would be 
barred of a!l remedy against a town, merely because 
at the time of the occurrence of the accident he was 
also engaged in some childish sport or amusement.’’ 
In Stinson v. Gardner, 42 Me. 248, the plaintiff had, in 
her sport, ran up to a railing on the side of a way, and 
while leaning against it, by reason of its want of 
repair, it save way and she was precipitated to the 
ground and suffered the injuries for which she brought 
this suit. **When children appropriate a part of the 
road for their sports,’’ says Tenney, C. J., in deliy- 
ering the opinion of the court, ‘‘and cease to use it as 
a way of travel, the town or city is not responsible for 
injuries which may be received by any of the children 
so engaged, although the injuries may take place 
through a defect in the road.’?—[EDITOR. 
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1. BANKRUPTCY—INTEREST ON DIVIDENDS. 
Assignees of an estate in bankruptcy are not bound 
to pay interest upon dividends which may be de- 
clared upon debts which have been fairly and rea- 
sonably disputed, from the time that like div- 
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idends were declared upon undisputed debts. 
Hersey v. Fordick, U.S. C. C. D. Mass. April 23, 
1884; 20 Fed. Rep. 44. 


2. BANKRUPTCY—WHAT SUFFICIENT TO DEFEAT 

BaR OF DISCHARGE. 

A mere acknowledgment of a debt after a discharge 
in bankruptcy therefrom, however clear, distinct 
and unambiguous it may be in its terms, is not 
sufficient to restore the debt so that suit can be 
maintained thereon. Bolton v. King, 8. C. Pa. 
Feb. 25, 1884; 14 W. N. C. 861. 


3. COMMON CARRIER—STIPULATED DAMAGES—NEG- 
LIGENCE. 
The agreed valuation of goods between carrier and 
shipper is the measure of damages, although they 
are lost by the former’s negligence. Graves v. L. 
H. M.S. R. Co., 8. J. C. Mass. March 4, 1884; 17 
Rep. 623. 


4, CONSTITUTIONAL LAW—DOG Tax—UNIFORMITY 

OF TAXATION, 

A per capita tax on dogs is an exercise of the State 
police power for the protection of wool-growers, 
and not of the taxing power, and is therefore not 
in conflict with the constitutional provision re- 
quiring uniformity of taxation. Holts v. Roe, 8. 
C. Ohio; 5 Ohio L. J. 605. 


5. CONSTITUTIONAL LAW—RIGHT TO PROSECUTE 

OFFENCE IN DIFFERENT COUNTY. 

Where the constitution of a State provides for the 
trial of an accused in the county where the offence 
is committed a statute authorizing prosecutions 
for crimes committed within one hundred rods of 
county line, in either county is unconstitutional. 
Buckrice v. People, 8. C. Ill. May 19, 1884; 16 
Chic. L. N. 306. 


6. CRIMINAL LAW—BREACH OF THE PEACE. 
The wanton discharge of fire arms in the public 
streets of a city is a breach of the peace. People 
v. Bartz, 8. C. Mich; 19N. W. Rep. 161. 


7. CRIMINAL Law— EMBEZZLEMENT NOT AN INFA- 

MOUS CRIME. 

Embezzlement is not an ‘‘infamous crime’’ within 
the intention of the fifth amendment of the con- 
stitution, and hence a person charged therewith 
may be tried without the intervention of a grand 
jury. U.S. v. Reilly, U.S.C. C. D. Nev., April 
1, 1884; 20 Fed. Rep. 46. 


8, CRIMINAL LAW — SUBORNATION OF PERJURY — 

ELEMENTS OF CRIME. 

To constitute the crime of procuring perjury to ve 
committed, itis not enough that both the accused 
and the false witness knew the falsity of the state- 
ments sworn to, but the accused must also have 
knowu that the witness knew the statements to be 
false. U.S. v.*Evans, U.S. D.C. D. Cal., April 
8, 1884; 19 Fed. Rep. 912.3 


9, CUSTOMS—EXEMPTION—WEARING APPAREL, 
The following are exempt from custom duties as 
wearing apparel under sec. 2503 of Rev. St. and 
sec. 6, of act of March 38, 1883, c. 121 (22 St. 521.) 
(1) Wearing apparel owned by the passenger, and 
in a condition to be worn at once, without further 
manufacture; (2) brought with him as a passen- 
ger, and intended for the use or wear of himself 
or his family who accompanied him as passengers, 
and not for sale, or purchased or imported for 
other persons, or to be given away; (8) suitable 
fer the season of the year which was immediately 
approaching at the time of arrival; (4) not ex- 
ceeding in quantity or quality or value what the 





passenger was in the habit of ordinarily providing 
for himself and his family at that time, and keep- 
ing on hand for his and their reasonable wants in 
view of their means and habits in life, even 
though such articles had not been actually worn. 
Astor v. Merritt, U. 8. S. C. April 7, 1884; 48. C. 
Rep. 413. 


10. DEED—MISTAKE—MORTGAGE —AGREEMENT TO 
PayY—RELEASE OF GRANTEE—BONA FIDE PuR- 
CHASER OF NOTES. 

Where, in a recorded deed of land subject toa niort- 
gage, an agreement of the grantee to assume and 
pay it is inserted by mistake of the scrivener and 
against the intentions of the parties, and on dis- 
covery of the mistake the grantor releases the 
grantee from all liability under the agreement, a 
court of equity will not enforce the agreement at 
the suit of one who, in ignorance of the agree- 
ment, and before the execution of the release, 
purchases the notes secured by the mortgage, al- 
though the grantee, after the deed of conveyance 
to him, paid interest accruing on the notes. Drury 
v. Hayden, U.S. 8S. C., April 7, 1884; 4.8. C. Rep. 
406. 


11. EVIDENCE—RES GESTAE. 

Upon an indictment for rape of a female child, evi- 
dence is admissible of the answers given by the 
girl two or three days after the alleged injury, to 
the questions of her mother, induced by the girl’s 
singular demeanor. Such statements are a part of 
the res geste, and their weight is for the jury. Peo- 
ple v. Brown, 8. C. Mich., April 30, 1884;19 N. W. 
Rep. 172. 


12. EQUITY—VACATING DECREE OF FORECLOSURE 
OF RAILROAD MORTGAGE — COLLUSION ON THE 
PART OF DIRECTORS, 

A court of equity will set aside a decree of foreclo- 
sure obtained ina suit, to which the directors of 
the mortgagor, in dereliction of duty made no de- 
fence, but rather colluded, provided it brought 
this bill as soon as it became freed from the con- 
trol of the directors. Pac. Railroad v. Mo. P. R. 
Co., U. 8.8. C., May 5, 1884; 48. C. Rep. 583. 


18. FEDERAL COURTS — HOW FAR BOUND BY STATE 

DECISIONS. “ 

The federal courts will follow a decision of the State 
courts to the effect thata deed is not properly 
registered. Hay v. Alexander, U. S.C. C. E. D. 
Va.; 20 Fed. Rep. 15. 


14. FEDERAL COURTS.—INJUNCTION TO STATE 
The Bankrupt Court will not restrain by an injunc- 
tion an action brought in the State court by a credi- 
tor seeking to recover his whole debt froma bank- 
rupt who has effected a composition. Jn re. 
Negley U.S. S.C. W.D. Pa., May 14, 1884; 14 
Pitts. L. J. 416. 


15. INTEREST—ON LEGACIES—BEGINS WHEN. 

Interest begins on legacies at the expiration of one 
year after the testator’s death. Although the ex- 
ecutor is only directed to pay them within four 
years, provided he has ample funds to pay them 
at the end of year, the four year provision being 
made only for the convenience of the estate. Olive 
». Westerman, Eng. H. Ct. Ch. Div. March 16, 
1884; 50 L. T. N. S. 3538. 


16. MASTER & SERVANT—WHO ARE NOT CO-EM- 
PLOYES. 
Train dispatchers and train masters are not co-em- 
ployes of locomotive firemen, within the mean- 
ing of the rule as to negligence of co-employes. 
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Crew v. St. Louis, ete. Co. U.S.C. C. E. D. Mo. 
April 26, 1884; 19 Fed. Bep. 87. 


17. NEW PROMISE TO Pay DISCHARGED DEBT— 

SUFFICIENCY. 

A statement in the following terms, ‘*‘We owe her 
the money, will pay it some day, can’t say when, ’’ 
is a sufficient promise upon which to bring suit 
for a debt discharged by proceedings in bank- 
ruptey. Bolton v. King, 8S. C. Pa. Feb. 25, 1884; 
14 W. N. C. 361. 


° 
18. NOTICE—GUARDIAN AND MINOR. 

Notice derived bya firm of which a guardian of 
minors is a member is notice tothe guardian and 
therefore, tothe minors. Hamiltons Appeal, S. 
C. Pa. I Pitts, L. J. 409. 


19. PROCESS—CAN Not ISSUE AGAINST WHISKEY IN 

BOND. 

Process can not issue to enable an officer to seize on 
execution such whisky as is the property of the 
defendant asin bond, ina United States ware- 
house, it being in the custody of the law. McCul- 
lochv. Large, U.8.C.C. W. D. Pa. May 23, 
1884; 14 Pitts. L. J. 414. 


20. RAILROAD—LIABILITY FOR NEGLECT TO FENCE. 
The neglect of a railroad company to fence their 
road does not excuse them from liability for injury 
to animals upon their track, although the owner 
of such animals was aware of that neglect when 
he turned them out to grazeon his own adjoining 
land. Cressey v. N.R. R., 8. C.N. H. 29 Alb. 

L. J. 392. 


21. RECEIVER — PARTNERSHIP — EMPLOYMENT OF 

PARTNERS. 

A receiver appointed by a court to assume the man- 
agement of the affairs of a dissolved partnership 
during litigation, has power to employ one of the 
partners on salary to assist him. Holloway v. 
Turner, Md. Ct. App.; Reporter’s Head Notes. 


22. RELEASE—DISCHARGE OF ONE JOINT TORT-FEAS- 

OR. 

The discharge of one of two joint tort-feasors, 
against whom separate actions have been brought, 
does not discharge the other unless the satisfaction 
accepted by the plaintiff was intended by him to 
extend to the entire injury. Pogee v. Meilke, S. 
C. Wis. April 8, 1884. 


23. REMEDIES—PENALTY FOR EXTORTION—SUPER- 

CEDING CIVIL REMEDY. 

A statute providing that the ageut of a railway com- 
pany shall be guilty of a misdemeanor for exact- 
ing and collecting excessive charges, does not take 
away the common-law right to recover money paid 
in excess of reasonable compensation. JJeiser- 
man v. B. C. R. & N. &. Co., 8. C. Iowa, April 
10, 1884; 18 N. W. Rep. 903. 


24. REMEDIES—STATUTORY DOES NOT SUPERCEDE 

COMMON Law. 

A party aggrieved froma fire set tou prairie may 
seek his remedy either under the statute or under 
the common-law rule, and both at the same time, 
in the same action. Jarret v. Apple, 8. C. Kans. 
April 7, 1884; 3 Pac. Rep. 571. 


25. SALE—DENIAL OF TITLE, 

A purchaser of goods can not set up by way of de- 
fence in an action for the price that the seller had 
no title, unless he has yielded tothe paramount 
title or can show authority from the true owner. 
Webster v. Laws, S. C. N. C.; 17 Rep. 601. 





26. SALE—WARRANTY—IMPLIED. 
A sale of chattels, in the possession of the vendor, 
carries with it a warranty of title which extends 
to incumbrances. Baker v. McAllister, S. C. 
Wash. Terr.; 3 Pac. Rep. 581. 


27. SHERIFF—RIGHT TO BREAK DOORS TO EFFECT 

ARREST. 

To effect an arrest for contempt of court in disobey- 
ing an order to produce deeds, a sheriff has au- 
thority to break open the doors of the house. Har- 
vey v. Harvey, Eng. H. Ct. Ch. Div. April 8, 1884; 
76 L. T. 449. 


28. SPECIFIC PERFORMANCE—CONTRACT TO AD- 

VANCE MONEY FOR BUILDING PURPOSES. 

A contract to loan money to a lessee toenable him to 
build upon the leased premises is not specifically 
enforcible in equity. Wood v. Silcock, Eng. H. 
Ct. Ch. Div. Feb. 14, 1884; 50 L. T. N. S. 251. 


29. STATUTE OF FRAUDS—AGENCY—RATIFICATION 

OF WRITTEN LEASE. 

Where a lease required by the statute of frauds to 
be in writing is made by an unauthorized agent, a 
ratification of the lease must be in writing. Judd 
v. Arnold, 8. C. Minn. Jan. 1884; 17 Rep. 628. 


30. STATUTE OF FRAUDS—LEASE TO COMMENCE IN 

FUTURO. 

A lease of land for a year, to commence in futuro, 
is ‘‘an agreement not to be performed within a 
year,’’ within the meaning of the statute of 
frauds, and must be in writing; otherwise it is 
invalid. White v. Holland, 8. C. Oregon, Feb. 25, 
1884; 16 Chic. L. N. 273. 


81. STATUTE OF FRAUDS—PROMISE TO PAY PART OF 

PURCHASE MONEY. 

A was promised by Ba portion of the purchase- 
money if he would buy C’s land, and thereupon 
the purchase was made. Held, not within the 
statute of frauds; the subject of the action is 
neither a contract for the purchase of an interest 
in land, nor a promise to pay the debt of ano*her. 
Littlev. McCarter, 8. C. N. C.; 17 Rep. 634. 


82. STATUTORY CONSTRUCTION—POWER OF CITY 

TO SUPPRESS ORDINANCES. 

Under a power ‘‘to make regulations to secure the 
general health of the inhabitants to declare what 
shall be a nuisance and prevent and abate the 
same,’’ the city can summarily abate only clear 
cases of nuisance per se. All others must be ju- 
dicially determined to be such before abatement 
can be made by thecity. City of Denver v. Mul- 
len, S.C. Colo., April 25,1884; 4 Colo. L. Rep. 617 


88. STOCK—CONVEYANCE OF STOCK—VIOLATION OF 
By-Laws. 

- The mere fact that the by-laws of a corporation re- 
quire a transfer of stock therein in a certain man- 
ner does not prevent its owner to invest his ven- 
dee with the title thereto by a regular conveyance. 
Seeligson v. Hobby, 8. C. Tex., Galveston Term, 
1884; 2 Tex. L. Rep. 712. 


84. SURETYSHIP—DISCHARGE OF SURETY. 

A mere countermand of an execution by the cred- 
itor, after it goes into the hands of the sheriff, but 
before it is levied, does not release the surety of 
the execution debtor. Knight v. Charter, 8. C. 
App. W. Va., 22 W. Va. 


85. SURETYSHIP—EXTENSION TO PRINCIPAL. 

A promise by a creditor to ‘‘show a reasonable 
favor’’ in answer to the debtor’s request ‘‘for ad- 
ditional time’? and undertaking to procure addi- 
tional security, is not an extension for any definite 
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time, and too vague to warrant the discharging of 
the sureties, though the security was obtained and 
accepted. Edwards v. Bedford Chair Co., 8. C. 
Obio, Com., April 29, 1884; 11 W. L. Bull. 
Supp. 191. 


36. TAXATION—LIABILITY OF PUBLIC PROPERTY FUR 
ASSESSMENT. 
Public property, e. g., property of a county is not 
subject to local assessments for improvements. 
Lowe v. Commrs., 8. C. Ind., April 17, 1884. 


87. TAXATION — SUFFICIENT DESIGNATION 

OWNER. 

An assessment upon the ‘‘estate of R. H. M.’’ to- 
gether with a description by metes and bounds of 
the land, is not so defective as to be invalidated, 
though R. H. M. was dead and the land was owned 
by his heirs. Moale v. Mayor, etc., Md: Ct. App. 
Reporter’s Advance Sheets. 


OF 


88. TaX SALE—INSANITY OF OWNER—WHAT IS. 

It is a good ground for setting aside a tax deed that 
the owner was insane on the subject of taxation, 
vnd refused to pay his taxes onthe ground that 
he had a delusion that Christ had forbidden the 
payment of tribute to any one but the church, aud 
that in consequence he permitted his property to 
be sacrificed. Head v. Sack, 8. C. Mo., May 5, 1884. 


39. TAXES—LIENS—NOTICE TO BENEFICIARY. 

Ina proceeding to enforce a tax lien, the benefi- 
ciaries under a trust deed must be joined or the 
right of redemption will not be affected. Joining 
the trustee is not sufficient. Stafford v. Fizer, 8. 
C. Mo., June 12, 1884. 


40. TRUST—DELEGATION OF POWERS BY TRUSTEE. 
A trustee is justified in turning over his fund toa 
broker in good repute for investment in stock 
which he fraudulently represented that he had 
bought in the market, and of which he exhibited 
a paper purporting to be a bought note, and he is 
not responsible for the money lost by the failure 
ofthe broker. Speight v. Gaunt, Eng. H. of L. 

82 W. R. 435. . 


41. TRUSTS—PRECATORY. 

A devise to executors in full confidence, but with- 
out imposing any trust or obligation enforceable 
either at law or in equity or other wise, that they 
will apply a sum of money in a particular manner 
does not create a trust. Jn re Martineau, Eng. H. 
Ct. Q. B. Div. March 13, 1884; 48 J. P. 295, 


42. TRUST—KESULTING—RIGHTS OF CESTUI QUE 

TRUST. 

Where land is bought by one with the money of an- 
other, a resulting trust arises in the latter’s favor, 
and he is entitled to a judgment for conveyance of 
the land, and if the trustee paid for such land also 
with a portion of his own money, he is entitled to 
a condition that the plaintiff shall pay to him such 
sum less the rents and profits received by him, as 
precedent to conveyance. Dougherty v. Adkins, 
S. ©. Mo. May 12, 1884. 


48. WARRANTY OF TITLE—KNOWLEDGE OF DEFECT 

A DEFENCE WHEN. 

The implied warranty of a validity of title imputed 
to one who sells a note, bond or other chose in ac- 
tion, will not enable the assignee of a fraudulent 
life insurance policy to recover on such implied 
warranty when he has himself been a party to the 
fraud or cognizant of it. Blattenburger v. Hol- 
man, 8. C. Pa.; 16 Chic. L. N. 282. 


— 





QUERIBS AND ANSWERS. 





QUERIES. 


53. By what authority does a circuit judge, sitting as 
a court, instruct a jury trying a criminal case to bring 
in a verdict of *‘not guilty,” after witnesses have been 
sworn anG have testified before the jury on the part of 
the State? Is there any law authorizing this mode of 
procedure? Please cite authorities if there be any. 
R. D. A. 








RECENT LEGAL LITERATURE. 


LAW OF PRIVATE CORPORATIONS. A treatise on the 
law of Private Corporations having capital stock. 
By Henry O. Taylor of the New York Bar, Phila- 
delphia, 1884; Kay & Bro. 

The object of this treatise is to give ‘‘an accurate 
statement of the law regulating business enterprises 
which are prosecuted through the instrumentality of 
corporate organization; to define the rights and liabil- 
ities of the different classes of persons interested; and 
to treat of those rights and liabilities according to the 
manner in which they come before the courts for de- 
termination. The book is divided into seventeen chap- 
ters variously treating of ‘‘the notion of a corpora- 
tion in the Roman law,’’ and ‘‘in the common law.’’ 
Then follows an ‘*analysis of the notion of a corpora- 
tion;’’ a notice of the points of resemblance, between 
corporations and certain other legal institutions;’’ a 
discussion of the ‘‘legal relations arising through the 
promotion of a corporation,’’ and ‘‘consequent upon 
an agreement to take shares in the stock of a corpora- 
tion to be organized.’’ The ‘‘legal effect of acts done 
by oron behalf of a corporation’’ is next carefully 
considered. The ‘‘construction of corporate powers’? 
next receives the author’s attention. Then the doc- 
trine of ultra vires is discussed at length, under the 
titles of ‘‘acts within and beyond the corporate pow- 
ers,’’ about one-fifth of the book being devoted to 
these chapters. The rules governing the ‘‘liability of 
a corporation for the torts of its agents and servants’’ 
are then laid down with care and commendable clear- 
ness. The ‘ ‘legal effects of acts done without the State 
incorporating the corporation’’ are next dwelt upon, 
the somewhat connected question as to the status of 
corporations incorporated by two or more States being 
next in order elaborately considered. The citizenship 
of a corporation is next established, and the effects of 
consolidation and dissolutionshown. The relations of 
the corporation to the State and every one interested 
in its operations are next considered, the stockholders 
and officers being included in this branch of the treat- 
ise. This practically completes the treatise, leaving 
out three short subsequent chapters upon the relation 
of the stockholders, officers and creditors of the cor- 
poration to each other. The author seems to have ex- 
amined about four thousand cases. The arrangement 
is excellent, and demonstrates the fact that the book 
is the product of a clear, discriminating mind equal 
to the importance of the subject handled by it. Itis 
written in a clear style, and there seems to be no such 
attempt as there ison the part of many authors to 
cover space, rather than matter. The subjectis one 
of the most important, and demands the attention of 
one able to cope with it. The author of the treatise 
before us, appears to have possessed all the requisite 
qualifications. The index to the book is a work of 
great merit, and we predict will prove highly satis- 
factory. The publishers have done their part in the 


usual manner. They are too conscientious a house to 
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attempt to ‘‘palm off’’ second class work on their 
patrons. The book will make a valuable addition to 
any library. 





SEVENTY-SEVENTH MISSOURI. Reports of Cases 
Argued and Determined in the Supreme Court of the 
State of Missouri. Thomas K. Skinker, State Re- 

orter, Vol. 77, Kansas City. Ramsey, Millet & 
udson, 1884. 


There appears to be just one hundred cases decided 
in this volume, averaging about six and one-half 
pagesin length. It covers cases decided at the Octo- 
ber Term, 1882, and April Term, 1883. In the latter 
term, the commissioners came to the assistance of the 
judges, and with their aid considerable headway is 
being made in clearing the docket. Chief Justice 
Hough filed opinions in twenty-one cases, Judge 
Henry in twenty-three, Judge Sherwood in seventeen, 
Judge Norton in twenty-two, while Judge Ray, on 
account of sickness, found time to write but four. 
Commissioners Martin, Winslow, and Phillips filed 
opinions in eleven, nine and twelve cases respectively. 
There were four opinions filed upon rehearings. 
Hough, C. J., filed one concurring opinion. One 
opinion is per curiam. Sherwood refused to concur 
in two cases, while Hough, C. J., and Henry and Nor- 
ton, J. J., each dissented once. Sherwood also filed a 
separate opinion in one case. These cases have all 
been noted in our Missouri addendum, except those 
of general interest, which have been published ip full, 
or digested in the JOURNAL. It is a fact worthy of 
notice that at the same time we received this volume, 
we were publishing in our addenda cases decided by 
the same court at the April Term, 1884. The mechan- 
ical execution of the book is of the usual character, 
being good. 








NOTES. 





—Hon. Francis Wharton, the noted author, anda 
frequent contributor to the CENTRAL LAW JOURNAL, 
and one of its old editors, has just been the happy re- 
cipient of an honor. The University of Edinburgh at 
its ter-centenary conferred on him the degree of Doc- 
tor of Laws. Doctor Wharton already enjoys that de- 
gree, but it is gratifying to learn that the Scotch 
University appreciates his able labors. 


—Judge R. A. Bakewell of the St. Louis Court of 
Appeals, whose term is about to expire, is, we under- 
stand, to retire from service. He has proved himself 
a conscientious worker, and the possessor of the judi- 
cial capacity requisite to make a member of the Court 
of Appeals bench equal to the demands of the office. 
He retires with the good will of everyone, and with 
their most heartfelt interest in his future. A call bas 
been made upon him to stand for re-election, and, 
while we understand that he has declined to obey it, 
we are glad to see this deep interest which the bar 
takes inthe matter. Whilein politics generally the 
bar is but a negative force, in the matter of filling ju- 
dicial positions, its influence manifests itself, and be- 
comes a powerful factor ir the selection of the official. 
It is for the interest‘of the profession to have the va- 
cancy caused bythe retirement of Judge Bakewell 
filled by a man of equal calibre. That will be a mat- 
ter of no little difficulty. Let the profession see that 
the standard of the Court of Appeals bench is pre- 
served, and lay aside all personal feelings, when they 
conflict with the main object. 


—aA not over cleanly barrister once asked Chief 
Justice Charles Kendal Bushe ‘‘What he (the barris- 





ter) should do, to get rid of a heavy cold in tha head ?’’ 
‘*Put half astone of bran in a bucket-full of hot 
water, stir the bran, and keep your feet in it fora 
quarter of an hour, rubbing thé feet well with soap,” 
replied Bushe. ‘‘Why, that I’d call washing my 
feet,’’ remarked the barrister. ‘‘Well,’’ answered 
Bushe with a merry twinkle, ‘I must admit it is open 
to that objection.’’ 


—Lord Coleridge is delighting his English friends 
with stories of his American visit, and among them 
was this: He was at Mount Vernon with Mr. Evarts, 
and, talking about Washington, said: ‘‘I have heard 
that he was a very strong man physically, and that, 
standing on the lawn here, he could throw a dollar 
right across the river to the other bank.’’ Mr. Evarts 
paused a moment to measure the breadth of the river 
with hiseye. It seemed rather a ‘‘tall’’ story, but 
it was not for him to belittle the Father ofthe Country 
in the eyes of a foreigner. ‘‘Don’t you believe it?’’ 
asked Lord Coleridge. ‘‘Yes,’? Mr. Evarts replied, 
‘sT think it’s very likely to be true. You know a dol- 
lar would go farther in those days than it does now.’’ 


—aAn interesting anecdote is told of Rufus Choate. 


On his death-bed, he gave this advice to a 
friend: ‘‘Let me give you my dying advice,’ 
said the great lawyer, ‘* never cross-examine 


awoman. Itisofnouse. They can not disintegrate 
the story they have once told; they can not eliminate 
the part that is for you from that whicb is against you. 
They can neither combine nor shade nor qualify. 
They go for the whole thing, and the moment you be- 
gin to cross-examine one of them instead of being 
bitten by a single rattlesnake you are bitten by a whole 
barrelful. I never, excepting in a case absolutely des- 
perate, dared to cross-examine a woman. ’’ 


DR. WHARTON in a recent article states that the 
proper head-note to Selfridge’s Case (reported in 
Appendix to Wharton on Homicide), as declared by 
partisans at the time, is ‘‘Democrats, being ferae nat- 
urae, may be shot dead whenever likely to give 
offence.’? The doctor has a keen sense of wit, but 
he forgets to state whether he adopts it as the proper 
head-note. It is well that no one would now follow 
the head-note as a precedent. 


——A very nice question arose recently in the New 
York City court. It was by no means new; but the 
question was whether the old case of Armory v. Del- 
amire, 1 Strange, 505, 1 Smith’s L. C. 315, was to be 
recognized. It appeared that a young man called at 
the place of the plaintiff, a pawnbroker, and pre- 
sented to him some diamonds to be pledged for a loan 
of $5, saying they belonged to his mother. On being 
told to bring his mother, tho youth departed, leaving 
the jewels, and never returned. The police authori- 
ties were informed of the circumstances, and, upon 
their demand, the diamonds were delivered to them, 
to be delivered to the owner, if found. Efforts to 
find the owner failed, and defendant, into whose pos- 
session the diamonds came, in his official capacity as 
property clerk of the Police Department, sold them at 
public auction. It was held that as between the par- 
ties hereto, the plaintiff was the rightful owner of the 
diamonds at the time of their delivery to the defend 
ant, and if they were to be held by defendant for any 
purpose it was only pending the search for the ori- 
ginal owner, the failure to find whom should have 
ended his custody, and they should have been deliv- 
ered back to plaintiff. Their sale at auction by de- 
fendant was a conversion, and plaintiff is entitled to 
the amount realized atthe sale. ‘The case which is 
entitled Koplick v. Harriott, is reported by the Daily 
Register, Vol. 25, p. 989. 





